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ABSTRACT 
If good life is the aim of man, then its pursuit and achievement involves 
the fulfillment of certain conditions. Among them, at very first place stands the 
enjoyment of right to life and personal liberty. The first and foremost right of 
ever>' human as well as living being is the right to life. All other rights and 
responsibilities totally depend on this right. The right to life and personal 
liberty as guaranteed by Article 21 of the constitution of India has been 
accepted as the most precious' and 'most cherished' fundamental human right. 
The United Nations Charter (1945) also begins by reaffirming a "faith in 
fundamental human rights, in the dignity and worth of the human being, in the 
equal rights of men and women and of nations large and small". The American 
convention on Human Rights also disregards the arbitrarily deprivation of the 
life of man. 
After the commencement of the constitution, the apex court of Indian, in 
its new judicial role under the parliamentary democracy system began with the 
interpretation of Article 21 in Gopalan. In its majority judgement, the apex 
court had given a very restricted, conservative and literal interpretation to the 
words used in Article 21, i.e., 'life', 'personal liberty and 'procedure 
established by law. Judiciary, being an organ of the government was more pro-
state in defining most of the rights since rights are always considered as a 
check on the authority of the state. But it was only in the post emergency 
period and due to growing influence of human rights at national and 
international level, the judiciary took a U turn from its previous stand and 
hence the scope of rights broadened. In Maneka Gandhi, Bhagwati J. described 
the term 'personal liberty' used in Article 21 as the 'widest amplitude' and thus 
covers a variety of rights which go to constitute the personal liberty of a man. 
'Life' means something more than the animal existence. 
The right to life has been used in India, in a diversified manner. It 
includes, interalia, the right to survive as a species, quality of life, right to 
education, right to have a dignified life and right against starvation i.e. the right 
to livelihood. Article 21 of the constitution of India states: "No person shall be 
deprived of his life or personal liberty except according to procedure 
established by law. The apex court expanded this negative right in two ways. 
First, any law affecting personal liberty should be reasonable, fair and just, 
secondly the court recognized several unarticulated liberties that were implied 
by Article 21. 
In Olga Tellis it was discussed whether the word 'life' mentioned in 
Article 21 of the constitution of India includes in its ambit the right to 
livelihood. In Francis coralie the court observed: "the right to life enshrined in 
Article 21 cannot be restricted to mere animal existence. It means something 
more than just physical survival. The right to life includes, in its ambit the right 
to live with human dignity and all that goes along with it. 
There was a conflict of opinion among the jurists relating to the 'right to 
travel abroad'. In Francis Manjooran and Rabindra Malik, two different 
opinions were delivered. In the previous case the Kerala High Court held that 
the 'right to travel abroad' is within the scope of the expression 'personal 
liberty' as used in Article 21. The later case was concluded in a negative 
verdict. Finally, in Maneka Gandhi the Supreme Court has settled the issue 
once and for ever by mentioning the right to travel abroad as an essential part 
of personal liberty under Article 21 of the Indian constitution. Now 'right to 
compensation' is also included into 'right to life and personal liberty' under 
Article 21 of the constitution of India. In Sunil Batra, the solitary confinement, 
torturing and hand cuffing without proper ground are held violative of Article 
21. In Kishori Singh, use of 3'"'' degree method by police, was held violative of 
Article 21 of the constitufion by the Supreme Court-
Over a period of 30 years, the articulation an assertion of human rights 
within civil society has grown into a much richer, more diverse and relatively 
more powerful discourse at multiple levels. Now it includes in its ambit. 
1. Civil & Political Rights 
2. Rights of the marginalized (such as women, dalits and adivasis) 
3. Economic, social and cultural rights, and 
4. The right to transparent and accountable governance. 
Thus it is clear that the provision under Article 21 of the Indian 
constitution was constructed narrowly at the initial stage but the law in respect 
of life and personal liberty of a person was developed gradually and a liberal 
interpretation was given to these words. New dimensions have been added to 
the scope of Article 21 from time to time. It imposed a limitation upon a 
procedure which prescribed for depriving a person of life and personal liberty 
by saying that the procedure must be reasonable, fair and such law should not 
be arbitrary, whimsical, fanciful. The interpretation which has been given to the 
words 'life' and 'personal liberty' in various decisions of the apex court, it can 
be said that the protection of life and personal liberty has got multidimensional 
meaning and any arbitrary, whimsical and fanciful act of the state which 
deprives the life and personal liberty of a person would be against the provision 
of the constitution. 
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PREFACE 
Right to life and personal liberty is the most fiindamental of all the 
human rights. It is one of the most essential and basic human right in a 
democratic state. The right to life does not mean mere physical existence. The 
right to life includes the right to live with human dignity and that all goes 
alongwith it, namely, the basic necessities of life such as adequate nutrition, 
clothing and shelter over the head and facilities for reading, writing and 
expressing one self in diverse forms, freely moving and mixing up with fellow 
human beings. Article 21 of the Indian Constitution has not only ensured right 
to life but right to personal liberty also and no body can be deprived of these 
except according to procedure established by law. 
The present research work entitled "State and Freedom in India: A Study 
of Right to Life and Personal Liberty" hsLS five chapters to facilitate the study. 
The first chapter deals with introduction of the proposed work and includes a 
broad discussion on rights, significance of right to life for human being and the 
historical development of right to life and personal liberty. It also discusses the 
different conventions and charters which focus on human rights. Second 
chapter deals with the meaning and development of state, how it came into 
existence and what is the relation of state with individual in terms of rights and 
duties. The third chapter deals with the theoretical overview of the rights 
enshrined in the constitution of India. Fourth chapter focuses on the role of 
judiciary particularly the apex judiciary towards the protection of right to life 
and personal liberty. Fifth chapter deals with the gap between theory and 
practice i.e. what Indian Constitution provides for the well being of citizens and 
how for Indian State has been able to implement the provisions mentioned in 
the Constitution. Since Independence the judiciary has played a very significant 
role in promoting individual rights from time to time, but still there are some 
lapses on the part of the State which is to be looked into. Last is the concluding 
chapter focusing on the latest developments in the sphere of human rights 
particularly in right to life. 
Despite my best efforts, there may be some deficiencies. I am alone 
responsible for the content and conclusions of this research work. 
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CHAPTER -1 
INTRODUCTION 
Meaning of Rights 
Rights are the necessary conditions for the personal, social, economic, 
political, mental and moral development of man. Rights are not only required 
for the development of man but are necessary for the development of society 
and social values. Rights are the social requirement of a social man for the 
development of his personality and society at large. Thus there are two aspects 
of rights - personal and social. Rights of the individual are merely anti-social 
privileges if these are a hindrance to social development. Rights have a social 
character and are given only to the man living in society and working in the 
overall interest of society. The concept of rights include personal as well as 
social interests. Because of this rights are given to the individuals and in the 
interest of society some reasonable restrictions are imposed thereupon. For 
example each and every individual has been given a right to express his 
opinions by written or spoken word, but this does not mean that he can use 
abusive language against any one in a public place or express his opinions 
through vulgar literature, paintings etc., which may go against the values of a 
given society. Rights can not have an anti-social nature because no rights can 
be permitted to the individual at the cost of social well-being. 
Significance of Right to Life and Personal Liberty 
The first and the foremost right of every human being is the right to life. 
Right to life is considered to be the most rudimentary and essential 
fundamental right. All other rights totally depend on this right because without 
life there can be no other right. Our constitution framers have distinguishably 
placed personal liberty with right to life under Article 21. Freedoms have been 
enumerated in Article 19. The conspicuous distinction between Articles 19 and 
21 is that Article 19 provides exhaustive list of six freedoms, while Article 21 
does not provide but leaves to possible widest amplitude of rights. Therefore, 
Supreme Court has given possible widest interpretation to this small article 
than any other articles of the whole constitution.' 
In a democratic country dignity of an individual stands very high 
because they constitute the 'electorates' whose representatives form the 
government. Therefore, assuring of dignity of individuals through the right of 
equality and freedom is the foremost duty of any republican state. Supreme 
Court through the process of interpretation gave possibly the widest scope to 
Article 21 for protection of life and liberty of all individuals, free as well as 
arrested and detained.^ 
Article 21 is the celebrity provision of the Indian Constitution and 
occupies a unique place as a fundamental right for the people of India. It 
protects the life and personal liberty. It envisages and aims that no person shall 
be deprived of his life or personal liberty except to a procedure established by 
law. Though the phraseology of this article starts with negative word, but the 
word 'no' has been used in relation to the word deprived. The object of the 
fundamental rights under Article 21 of the Indian Constitution and Article 32 of 
the Constitution of Bangladesh is to prevent encroachment upon personal 
liberty and deprivation of life except according to the procedure established by 
law. It clearly means that this fundamental right has been provided against state 
as well as against the individual.^ 
From the sequence of words used in Article 21 'Life' and 'Personal 
Liberty'; it is clear that 'Life' is the first right on which consequent right of 
'personal liberty' depends. Not only personal liberty but also other rights, 
duties and functions, etc. depends upon existence of life because inanimates 
have no rights, duty and function, etc. Liberty is necessary for the development 
and dignity of an individual. Law is a scheme of social control over the liberty 
of the individual. Absolute freedom would result in chaos, anarchy and rain; 
whereas the absolute control of the state over the liberty would result in 
tyrarmy. There must be striking balance between individual liberty and state 
control over it. 
Indian judiciary tried to establish that life is worth living only when a 
person has access to basic necessities of life. How can a person be said to have 
right to life when he cannot be assured basic necessities which are vital to his 
very existence? While there may be controversy regarding basic necessities of 
life, they must essentially include food, clothing and shelter. These are the bare 
necessities or minimum requirements for human being in the opinion of jurists. 
This view has been upheld by the Supreme Court in the case of Francis 
MuUin'^ , where it was said that the right to life would include the right to basic 
necessities of life and also the right to carry on such functions and activities as 
constitute the bare minimum expression of the human self. In the opinion of 
law scholars life does not mean mere physical or animal existence. They tried 
to establish by interpreting Article 21 that life means to live with human 
dignity. Living an animal life is a worthless life where human dignity is an 
abyss. They substantiated that human worth and dignity need not be lost even 
in prison settings^. In Sunil Batra^ case Justice Krishna Iyer of Supreme Court 
said that there is no iron curtain between the constitution and prisons of this 
country. In another case related with Article 21 of Indian constitution, it was 
held that fundamental right to life which is the most precious human right and 
which forms the core of all other rights and civil liberty must be interpreted in a 
broad and expansive spirit so as to invest it with significance and vitality which 
may endure for years to come and enhance the dignity of individual and worth 
of human person. 
The right to life guaranteed by Article 21 includes also freedom from 
police atrocities. The sense of right to life would mean right to peaceful life. 
There is no charm of life without it being peaceful. However, many are not able 
to lead a peaceful life. Poverty and illiteracy are predominant in the Indian 
society. Law enforcing authorities take advantage of the poverty and illiteracy 
of people by harassing them in several ways . Right to life also includes right 
to privacy. But there is no specific right to privacy under the Indian 
Constitution. However, it is inconceivable to enjoy many facets of life, as 
guaranteed under Article 21 of the Constitution, without having the right to 
privacy. According to common law, every home is a castle which can not be 
intruded into without the authority of law. Nor it is ethical to interfere in the 
affairs of others. 
The Constitution of India prohibits deprivation of personal liberty. In 
Q 
Nilambar Singh v. State of Bihar it was observed by the court that illegal arrest 
or imprisonment or physical coercion amount to violation of personal liberty. 
Without personal liberty, rights would be meaningless. Under Article 21 of the 
Indian Constitution that personal liberty provided meaning, essence and 
significance to human rights. Some of essential, fundamental and basic 
freedoms are provided by Article 19. The residue are enjoyed under Article 21. 
At International surface too, right to life is perceived to be the most 
basic of the fundamental human rights possessed by individuals. Menghistu, a 
Japanese scholar defines the right to life as 'the most basic, the most 
fundamental, the most primordial and supreme right, without which the 
protection of all other rights becomes meaningless. This perception of right to 
life is also found amongst organizations involved in the field of the 
international law of human rights. The Human Rights Committee of the United 
Nations described the right to life, provided in the Article 06 of the 
International Covenant on Civil and Political Rights as 'the supreme right'. It 
was maintained by the Secretary General of the United Nations at the 10 
session of the General Assembly that the right to life was 'the most 
fundamental of all rights'. The Committee on Human Rights in a 1983 
resolution observed that the right to life was 'a very important and inalienable 
right of every human being' and should be safeguarded to ensure the enjoyment 
of economic, social, cultural, civil and political rights. 
After going through the above mentioned facts, one can easily say that 
Right to Life is the most precious, most rudimentary, basic and inalienable 
right of every man. All rights, duties and functions depends upon the existence 
of life, because without having right to life a person cannot develop to his 
fullest caliber. Now it is the responsibility of the state to provide a meaningful 
right to life to every one. 
Historical Development of Right to Life 
The Right to Life is the most fundamental of all the rights, as it is the 
very core of natural rights. The nearest dictionary meaning of life is that it is 
the state of being alive as human being, it also means the qualities, events and 
experiences of human existence. The notion of human rights is a relatively 
recent innovation in the history of political thought, tracing its roots to the 
social contract thinkers, such as Thomas Hobbes and John Locke, who insisted 
during the 1?"' and 18* centuries that individual possess certain natural rights 
that serve as the very foundation of political order and that many not be 
legitimately revoked by governments. This revolutionary concept served as the 
foundation upon which the great ideals of individual rights and liberties - the 
American Declaration of Independence and the French Declaration of the 
Rights of Man - were based.^  
The best justification for men's natural right to life is still perhaps 
Hobbes's argument. Natural rights being as a claim which every one naturally 
makes. Nobody wants to die a violent death, or to suffer an injury. Therefore, 
the desire to stay alive is man's paramount wish, and the one that demands 
from their most unfailing respect. To say that man has a right to life is to 
convert the demand into a kind of moral imperative, that is to impose on all 
men a reciprocal duty to abstain from injuring their neighbours. Hobbes's 
'Social Contract" formulation further strengthened the concept of right to life 
in a politically organized society i.e. state. Infact Hobbes Leviathan came into 
being due to this contract whereby it undertakes to protect the rights of the 
people" .^ 
Locke interpreted natural law as a claim to innate, indefeasible rights, 
inherent in each individual. Both government and society exist to preserve the 
individual's rights and indefeasibility of such rights is a limitation on the 
authority of both." Therefore, in one part of Locke's theory, the individual and 
his rights figure as uUimate principles. Infact, the expression which he 
commonly used to enumerate natural rights was right to "life, liberty and 
estate". These three enumerated rights can never justly be set aside, since 
society itself exists to protect them. However, the right to "life, liberty and 
estate" of one person can be limited only to make effective the equally valid 
claims of another person to the same right. Hence Locke, recognized the right 
to life and emphasized its protection by state itself. 
Rousseau while explaining 'social contract' stresses upon the need of 
'the total alienation of each associate together with all his rights to the whole 
community . The clause of alienation of all the rights does not mean the 
alienation of the natural rights of men. Rousseau clearly distinguishes between 
the "rights of the citizens and the sovereign and between the duties the former 
have to fulfill as subjects. Indeed, the purpose of the state is to protect those 
rights that individual cannot defend on their own. The craving for rights was 
initially a doctrine of social philosophy which has since entered into political 
arena and captured the constitutional field. Historically, the violent revolutions 
perpetrated in the wake of social and political consciousness, have secured to 
the individual his natural rights which had long been denied to him. 
In England, the success of the Glorious Revolution of 1689 was the 
drive for the respect for fundamental rights. The 18* century witnessed the 
American War of Independence after which the declaration of Independence of 
U.S.A. in 1976 declared the right to 'life, liberty and pursuit of happiness' as 
inalienable rights. Thereafter in 1791 by virtue of first ten amendments in the 
form of Bill of Rights, the Americans were the first nation to incorporate 
fundamental rights in their constitution. At the same time France also arose 
from their own slumber and the Declaration of the Rights of Men and Citizens 
was adopted in the French Resolution of 1789^^ 
The Declaration of Rights of Men and Citizens (1789) made it perfectly 
apparent that government is necessary evil, and that as little of it as possible is 
desirable. According to the Declaration, true happiness is to be found in 
individual liberty which is the product of natural, inalienable rights, superior to 
the civil rights, may best be explained in the word's of a contemporary political 
thinker, Thomas Paine: ".... All men are bom equal and with equal Natural 
Rights"'"*. Under the influence of German Idealism and parallel expressions of 
rising European Nationalism, there were some - the Marxists, for example, 
who although not rejecting individual altogether, maintained that rights from 
whatever sources derived belong to the communities and societies. 
Whatever the theoretical or doctrinal debates over the bases for the 
English, American and French Revolutions, it is clear that each, in its own way, 
contributed towards the development of liberal democracy in which certain 
rights were regarded as paramount in protecting individuals from the state 
inbuilt tendency to authoritarianism. What was the significant about the 
protected rights was that they were individualistic and libertarian in character: 
they were predominantly 'freedom from' rather than 'rights to'.'^ In modem 
parlance, these would be called civil and political rights, since they dealt 
primarily with an individuals relationship to the organs of the state. 
From the brief historical exposition, it is apparent that the notion of 
human rights has made a transition from exclusive concern with the protection 
of the individual from state absolutism to the creation of social and economic 
conditions calculated to allow the individual to develop to the maximum of his 
or her potential. The purpose of human rights is to defend by institutionalized 
means the rights of human being against the abuse of power committed by the 
organs of the state and at the same time to promote the multidimensional 
development of human personality.'^ 
Human Rights in the United Nations 
The Charter of the United Nations (1945) begins by reaffirming a "faith 
in fundamental human rights, in the dignity and worth of the human person, in 
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the equal rights of men and women and of nations large and small". It states 
that the purpose of the United nations is, among other things, "to develop 
friendly relations among nations based on respect for the principle of equal 
rights and self determination of people .... (and) to achieve international 
cooperation .... in promoting and encouraging respect for human rights and 
fundamental freedom for all without distinction as to race, sex, language or 
religion....'^: 
The Universal Declaration of Human Rights 
Three years after the U.N. Charter, the UDHR was adopted by the 
General Assembly on December 10, 1948. The catalog of rights set out in the 
Universal Declaration of Human Rights, is scarcely less than the sum of all the 
important traditional political and civil rights of national constitutions and legal 
system, including equality before law, right to an adequate standard of 
living.... More importantly the right to life proclaimed in the UDHR says in 
10 
Article 3 that "Every one has the right to life, liberty and security of person". 
The meaning and scope of the right to life is clarified in the international 
covenant of civil and political rights in the following provisions : 
'Article 6(1), Every human being has the inherent right to life. This right 
shall be protected by law. No one shall be arbitrarily deprived of his life'. On 
December 18, 1982, the United nations General Assembly adopted a resolution 
in which it expressed its firm conviction that all people and all individuals have 
an inherent right to life an safeguarding of this foremost right is an essential 
condition for the enjoyment of the entire range of economic, social and cultural 
as well as civil and political rights. The General Assembly, therefore, requested 
the commission on Human rights, in its future activities, to stress the need to 
ensure the cardinal right of every one to life, liberty and security of person, and 
to live in peace^°. 
The Commission on Human Rights in its resolution 1982/7 adopted on 
19.2.1982, expressed its firm conviction that all people and all individuals have 
an inherent right to life, and that safeguarding for this foremost right is an 
essential condition for the enjoyment of the entire range of economic, social 
and cultural, as well as civil and political rights. The commission repeated 
these statements in its resolution 1983/43 adopted on 9* March, 1983. In the 
later resolution, the commission stated that 'for people in the world today there 
is no more important question than that of preserving peace and ensuring 
cardinal right of every human being, namely, the 'right to life'. 
International concerns for human rights has also been evident outside 
the United Nations. For example, the American Convention of Human Rights, 
the European convention for the protection of Human Rights and Fundamental 
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Fredoms which first met in 1950; and the Organisation of African Unity of 
1981 adopted the African charter on Human and People's Rights. 
The American Convention on Human Rights (entered into force in 1978) 
Article 4(1) of the Constitution provides that "every person ahs the right 
to have his life respected. This right shall be protected by law and, in general, 
from the moment of conception. No one shall be arbitrarily deprived of his 
life".^ ^ 
The European Convention on Human Rights (adopted in 1950) 
Article 2(1) of the convention provides that "everyone's right to life 
shall be protected by law. No one shall be deprived of his life intentionally save 
in the execution of a sentence of a court following his conviction of a crime for 
99 
which his penalty is provided by law. 
The African Charter on Human and People's Rights (1986) 
Article 4 of the convention provides that "human beings are inviolable. 
Every human being shall be entitled to respect for his life and the integrity of 
his person. No one may be arbitrarily deprived of his rights".^'' 
The Constitution of India 
The inclusion of a set of fundamental rights, which are necessary for the 
development of human personality, were included in part 3 of the constitution 
of India. Perhaps the first explicit demand for flindamental rights appeared in 
the constitution guaranteeing to every citizen of India freedom of expression, 
right to equality before law, and the most important one right to life and 
personal liberty. It was the consistent effort of the leaders of our freedom 
movement which led the British Cabinet Mission in 1946 to recognize the need 
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for a written guarantee of Fundamental Rights in the Constitution of India. In 
paragraph 19 and 20 of its statement of May 16, 1946, envisaging a constituent 
Assembly for framing the Constitution of India, it recommended the setting up 
of an Advisory Committee for reporting the Assembly inter-alia on 
Fundamental Rights". 
Therefore, Constituent Assembly of 296 members as envisaged under 
the cabinet Mission Proposal was formed to frame the Indian Constitution. The 
Constituent Assembly on 24 January 1947 voted to form the Advisory 
Committee. Sardar Patel became the Chairman of the Advisory Committee. 
The Advisory Committee in turn set up five sub-committees out of which one 
was the subcommittee on Fundamental Rights. Acharya Kripalani became the 
chairman of this sub-committee. When the Fundamental Rights sub-committee 
met for the first time on 27 February 1947, it had before it draft list of rights, as 
well as miscellaneous notes and memoranda on various aspect of rights. The 
Fundamental rights subcommittee was faced with a problem of balancing the 
individual liberty vis-a-vis social control. The former being necessary for 
fulfillment of individual's personality and latter for peace and stability of the 
society. The sub-committee discussed the subject of "Right to Life and 
Liberty" on March 25, 26 and 27 , 1947 and include in its draft report two 
clauses ll"'and 29"" viz. 
11 - No person shall be deprived of his life, liberty and property without 'Due 
process of law' 
t^h 29 - No person shall be subject to prolonged detention, pending trail, 
excessive bail or unreasonable refiisal thereof or inhuman or cruel punishment. 
When the sub-committee met on April 14* and 15"^ , 1947 to consider 
draft report in the light of comments received, it reaffirmed its 
recommendations to incorporate both clauses 11* and 29*, in the Indian 
Constitution. This provision was incorporated in Article 15 of the Draft 
Constitution. 
"No person shall be deprived of his life or personal liberty except 
according to procedure established by law, nor shall any person be denied 
equality before law or equal protection of law within the territory of India". 
Finally after having so many discussions the constituent Assembly adopted 
Article 15 in the following words : 
"No person shall be deprived of his life or personal liberty, except 
according to procedure established by law". This became Article 21 in the 
Constitution of India".^ '^  
The 'right to life' at national and international level is the most 
ftindamental and basic right which inspires all other rights. The economic, 
social, cultural and political rights come into existence only when an individual 
is capable of living. These rights under any circumstances can't come into 
practice by the lapse of 'right to life' which is the essence of mankind. Right to 
life does not mean simply putting body and soul together, it includes the 
optimum possible decent and good life for the individual both as a person and 
as well as a member of the human community .^ ^ 
Methodology 
The proposed research will basically employ historical and comparative 
methods of study. Right to life and personal liberty is one of the most 
fundamental human rights and also a natural right that has a long history. The 
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research work will try to understand the historical evolution of State and 
Rights, particularly "Right to Life". Besides, in India itself Article 21 has a 
history of more than 60 years. Research work will make a study of Article 21 in 
all these years and the change it has undergone. 
Right to Life and Personal Liberty is a universally accepted right 
available to people in all the countries irrespective of their political ideology. 
The research will make a comparative study of "Right to Life and Personal 
Liberty" as it is available (degree and nature) and as interpreted in different 
states. 
Purpose of Study 
The purpose of the proposed study is to examine the nature and 
character of Indian State through the lens of rights and freedoms guaranteed by 
the Constitution of India and to be implemented by the State. Specific reference 
shall be made to Article 21, i.e. "Right to Life and Personal Liberty" that 
constitute the cornerstone of entire chapter on fundamental rights. Right to life 
and personal liberty, which is considered to be the most rudimentary 
fundamental right infact is also the most important yardstick to measure the 
democratic /antidemocratic or liberal/feudal characters of any state. 
The study will make a critical analysis of the nature and extent of Article 
21 in India i.e. degree to which 'Right to life and personal liberty' under Article 
21 of the Indian Constitution is available to the people and what does it stands 
for after 60 years of independence. 
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Review of Literature 
1. Austin, Granville: The Indian Constitution : Cornerstone of a Nation, 
Oxford University Press, 2000. 
This book provides a history of the Indian Constituent Assembly. It 
discusses how and why the members of the Assembly wrote their constitution. 
This book brings it upto date with contemporary developments in constitutional 
law. 
2. A.B.M. Mafizul Islam: Fundamental Rights and Personal Liberty in India, 
Pakistan and Bangladesh, Deep and deep Publications, Rajouri Garden, new 
Delhi 110027 
This book tries to examine and assess the position and status of the right 
to personal liberty in view of the constitutional instruments as provided by the 
Govt, of India Act, 1935, the constitution of Pakistan, 1956 and 1962 and the 
Constitution of Bangladesh, 1972. Questions relating to protection of personal 
liberty and the extent of its infringement or curtailment as provided by these 
constitutional instruments and statutes were raised in contentious cases before 
the superior courts of the country involving them in a legal dilemma. 
3. Basu, D.D.: Human Rights in Constitutional Law, Wadhwa, Nagpur, 2003. 
This book gives emphasis on Human Rights - Fundamental Rights as 
guaranteed by the Constitution of India and legally enforceable by an 
individual against the State for the violation of any of the constitutionally 
guaranteed human rights belonging to the citizens of the country. The book 
also deals with a Bill of Rights as a Constitutional guarantee of Human Rights. 
4. Blackstone, William; Commentaries on the Laws of England, T.B. Wait 
&Co. 
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This book is divided into four volumes. The first one deals with "the 
rights of persons", what a modem lawyer would call constitutional law, the 
legal structure of government. Book II describes the law of property, book III 
analyzes civil procedures and remedies, the last volume is devoted to criminal 
law and procedure. 
5. Dwivedi, K.C. : Right to Freedom and the Supreme Court, Deep & Deep 
Publications, Rajouri Garden, New Delhi, 110027 
This book makes a critical study of the role of Supreme Court as the 
guardian of right to freedom incorporated in Chapter III of the Constitution. 
Articles 19 to 22 which deal with the right to freedom have been analysed in 
considerable detail in the light of the judgements of the Supreme Court. 
6. Peerenboom Randall, Petersen Carole and Albert H.Y. Chen: Human 
Rights in Asia, Routledge, London and New York, 2006 
This book analyses how human rights are viewed and implemented in 
Asia. Each chapter provides a general introduction to rights theory and 
practice, discussion of the relevant cases law for each form of right. The 
chapters on France and the U.S.A. provide a benchmark for assessing how 
human rights have emerged and been implemented in a civil law and common 
jurisdiction. 
7. Mark Blacksell : Political Geography, Routledge - London and New York, 
2006 
This book provides a broad overview of the process and patterns, 
ideologies and political visions and explore some of the main issue going 
beyond the state. 
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8. Matthias Koenig and Paul de Guchteneire (ed.): Democracy and Human 
Rights in Multicultural Societies, Ashgate Publishing Company, 2007. 
This book examines the political governance of cultural diversity, 
specifically how public policy making has dealt with the claims for cultural 
recognition that have increasingly been expressed by ethno-national 
movements, language groups, religious minorities, indigenous people and 
migrant communhies. Its main purpose is to understand, explain and assess 
public-policy responses to ethnic, linguistic and religious diversity. 
9. Klaus Schlichte : The Dynamics of States, Ashgate, 2005 
State domination in the non-western world is hallmarked by its 
constantly shifting character. This stimulating book develops a new approach 
to the study of state formation and state erosion to explain dynamics that 
neither follow the pathways of development nor the rule of stagnation that 
dependency theory once suggested. This book focuses on the historical 
authenticity of state and their institutional frameworks, describing the 
trajectories taken as they react to the effects of changes in their international 
and local social environment. 
10. Erika Cudworth, Tim Hall & John McGovern (ed.); The Modem State -
Theories and Ideologies, Edinburgh University Press, 2007 
This book enables to examine the contemporary state, its history and 
development through a very wide variety of theories and ideologies ranging 
from liberalism to feminism to fundamentalism. It takes a genuinely global 
perspective and concludes with a useful discussion of the relationship between 
the state and a variety of globalization theories. 
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Chapter - 2 
Concept and Meaning of 
State 
CHAPTER-2 
CONCEPT AND MEANING OF STATE 
The concept of the State has figured as the central theme of traditional 
political theory. R.G. Gettel defined political science as 'the science of the 
state', while J.W. Garner claimed that 'political science begins and ends with 
state'. In modem political theory, the significance of the concept of the state 
has been fluctuating. It is significant that though some sort of political 
organizations have existed since ancient times, such as, Greek City States and 
the Roman Empire, yet the concept of the 'state' as such is comparatively 
modem. Machiavelli expressed his idea as, "the power which has authority 
over man". This was an important idea because it describes the nature of the 
State, not the end of the State. According to Weber, a famous German 
sociologist, "A State is a human community that successfiilly claims the 
monopoly of the legitimate use of physical force within a given territory".' 
The Greeks used the term polls or city to express their concept of the 
state. Their state was infact a city-state and the term was true enough, but the 
development of the country-state, as Sidgwick calls it, demands a more 
comprehensive term. The Romans used civitas, but they spoke also of status 
reipublica and res publica which carried with it the idea of public welfare. The 
modem term "State" was probably derived fi"om status through the adoption of 
the term by Teutonic peoples. Machiavelli in II Principe (1523) is credited with 
introducing the term into modem political science, and during the sixteenth and 
seventeenth centuries the term found its way in different forms into the 
languages of modern Europe.^  
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Similarly, R.M. Maclver and C.H. Page have pointed out: 'The state is 
distinguished from all other associations by its exclusive investment with the 
final power of coercion'. R.M. Maclver points out that it embraces the whole of 
people in a specific territory and it has the special function of maintaining 
social order. Frederick M. Watkins defines the state as 'a geographically 
delimited segment of human society united by common obedience to a single 
sovereign'. Goeffrey K. Roberts define the state as - a territorial area in which 
a population is governed by a set of political authorities, and which 
successfully claims the compliance of the citizenry for its laws, and is able to 
secure such compliance by its monopolistic control of legitimate force'. Men 
who live together in small groups under fairly primitive conditions of life may 
manage without any institution that it is appropriate to call a "State"; but as 
soon as human societies get beyond this stage "the State"; but as soon as 
human societies get beyond this stage "the State" emerges as an apparently 
necessary instrument for holding them together. There were "City States" in 
Ancient Greece and Medieval Italy and Germany: the Ancient Empires of 
Egypt, Persia and Babylon were based on "States" as much as the British 
empire is today. There have been "States" at every stage of civilization except 
the most rudimentary.'* 
Etymologically the term is an abstract one which has reference to that 
which is fixed or established. Thus one speaks of the "state" of a man's health, 
of his mind, or of his economic condition. The etymological connotation does 
not therefore correspond to the meaning of the word as a term of political 
science. Unfortunately, like many other words of common usage in the 
literature of political science and law, it is sued in various senses. Thus it is 
often employed as a synonym of nation, society, country, government etc.^ It is 
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very commonly employed also to express the idea of the collective action of 
the society, through the agency of the government. For example, when one 
talks about "state management", "state regulation", "state aid", etc. one actually 
uses the word state for government.^ Again, in some countries having the 
federal system of the government, such as the United States (and the German 
Empire of 1871-1918), the term is sued to designate both the federation as a 
whole and the component members constituting it. It is regrettable that neither 
the English, nor the German, nor the French language contains a suitable term 
by which the component members of federal unions may be appropriately 
designated. They are not, strictly speaking, "states" nor yet are they mere 
provinces or administrative districts, at least not in the American, Canadian, or 
Australian federal unions. 
Likewise the use of the terms "state" and "government" as if the two 
things were identical, has produced equal confusion and often 
misunderstanding. In fact they represent widely different concepts and upon the 
recognition of the distinction between them depends the true understanding of 
some of the most fundamental questions of political science. The state is the 
politically organized "person" or entity for the promotion of common ends and 
the satisfaction of common needs while the government is the collective name 
for the agency, magistracy, or organization through which the will of the state 
is formulated, expressed, and realized. The government is an essential organ or 
agency of the state, but it is no more the state itself than the board of directors 
of a corporation is itself the corporation.^ 
As used in political science, the word state means a community or 
society politically organized under one independent government within a 
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definite territory^ and subject to no outside control. There can be no community 
without the people to form one, and no common life without some definite 
piece of territory to live in. When people live a collective life, they fulfil the 
meaning of Aristotle's famous phrase, "Man is a social animal", and when they 
live a settled life on a definite territory to realize the purpose of collective 
living, they fulfil the meaning of Aristotle's second famous phrase, "Man is a 
political animal". The people are bound by rules of common behaviour and 
their violation is accompanied by punishment. That is the state. Society meets 
man's companionship, the state solves the problem created by such 
companionship. Therefore, the state is some form of association with some 
special characteristics, particularly that of its territorial connection and of its 
use offeree. It is charged with the duty to maintain those conditions of life for 
which the state came into existence and for which it continues to exist. ^ ^ 
Therefore, the state is a natural, a necessary, and an universal institution. 
It is natural because it is rooted in the reality of human nature. It is necessary 
because, according to Aristotle, "The state comes into existence originating in 
the bare needs of life and continuing in existence for the sake of good life". 
Man needs the state to satisfy his diverse needs and to be what he desires to be. 
Without the state he cannot rise to the full stature of is personality. In fact, in 
the absence of such a controlling and regulating authority, society can not be 
held together and there will be disorder and anarchy. What food means to the 
human body the state means to man. Both are indispensable for his existence 
and development. The state has existed whenever and wherever man has lived 
in and organized society." 
24 
Empirical and Juridical sense of the word state : 
The word state has both an empirical and a juridical sense, i.e., entities 
can be states either defacto or dejure or both. Empirically (de facto), an entity is 
a state if, as in Max Weber's influential definition, it is that organization that 
has a 'monopoly on legitimate violence' over a specific territory. Such an 
entity imposes its own legal order over a territory, even if it is not legally 
recognized as a state by other states (e.g., the Somali region of Somaliland). 
Juridically (de jure), an entity is a state in international law if it is 
recognized as such by other states, even if it does not actually have a monopoly 
on the legitimate use of force over a territory. Only an entity juridically 
recognized as a state can enter into many kinds of international agreement and 
be represented in a variety of legal forums, such as the United Nations. 
Definition of the State 
These have been many attempts to define "the state", and they have been 
based on widely different principles. At one extreme we have the view that "the 
site" is the whole community of its members regarded as an organized social 
unity. At the other extreme it is held that "the state is simply a piece of 
governmental machinery existing within a community, but to be distinguished 
sharply from the community. Between these two extremes these are many 
intermediate definitions; but there are also other definitions that are based upon 
quite different principles. For both the extremes so far mentioned and all the 
views that lie between them assume the existence of a community of men that 
is to be either identified with or distinguished fi-om "the state". But there is also 
a school of thought that denies the very existence of this community, and hold 
that community is an aspiration still needing to be realized among men who are 
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at present divided into economic classes too antagonistic for any real 
community to exist between them. On this showing "the state" can neither be 
nor represent the community: it can only stand for the dominance of a 
particular economic class over other men. Under capitalism, say the 
communists, the workers have no country. "The State" to which they are 
subject is not their "State" but the "State" of those who exploit them, and 
accordingly it has to be defined not by its relationship to the community but 
simply as an organ of class domination. 
On the basis of this definition the "State" is conceived inevitably in 
terms of force. It is regarded as a coercive instrument devised and controlled by 
an exploiting class for the purpose of keeping other classes in subjection. It is 
accordingly thought of as consisting mainly of those instruments which have 
most plainly a coercive character. The law courts, the police and the armed 
forces are regarded as the typical embodiments of "State" authority, and even 
legislation is looked at rather from the standpoint of the sanctions which 
underlie it than of its administrative or service qualities. "The State" is thought 
of not as a body which provides common services for the use of its citizens, 
much less as a body in which the citizens combine in order to provide common 
services for themselves, but fundamentally as a body which imposes upon all 
those falling within its territory the discipline that is required in the interests of 
a dominant economic class. Thus communists regard the "states" of capitalist 
countries embodying the coercive institutions necessary for the maintenance of 
the capitalist system, and in founding a state of their own on the morrow of the 
Russian Revolution they created it deliberately as the instrument of the 
dictatorship of the proletariat, that is to say, the coercive authority of the new 
ruling class of Soviet Russia.'"^  
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Though the state is a necessary and a universal institution, but different 
writers have different opinion. There have been many different views about the 
nature of the state and hence its incompatible definition. Some writers define 
the state as essentially a class structure others regard it as the one organization 
that transcends class and stands for the whole community. Some explain it as a 
power system, others as a welfare system. Some view it entirely as a legal 
construction, either in the old Austinian sense which made it a relationship of 
governors and governed, or, in the language of modem jurisprudence, as a 
community 'organised for action under legal rules'. Some regard it as a mutual 
insurance society, others as the very texture of allout life. Gabriel Almond 
prefers to use the term ''political system'^ for the state, as the latter is limited by 
legal and institutional meanings.'^ This disagreement is primarily due to the 
fact that every writer has defined it from his own point of view. If the author is 
a sociologist like Oppenheimer or a philosopher like Hegel, or an economist, or 
a lawyer, there opinion will be different from each other. 
Despite all these differences of opinion about the meaning and definition 
of the state which fairly represents some common aspects about the state. As 
preliminary definition of the state, we may therefore say that wherever there 
can be discovered in any community of men a supreme authority exercising a 
control over the social actions of individuals and groups of individuals, and 
itself subject to no such regulation, there we have a state. The definition given 
by Holland is that : "A state is a numerous assemblage of human beings 
generally occupying a certain territory amongst whom the will of the majority, 
or of an ascertainable class of persons, is by the strength of such a majority or 
class, made to prevail against any of their who oppose it". Ihering defines the 
state as "the form of a regulated and assured exercise of the compulsory force 
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of society". According to Lasson, "the state is a community of men which 
possesses an organized authority as the highest source of all force". John W. 
Burgess defines the state as a "particular portion of mankind viewed as an 
organized unit".'^ Hall viewing the state primarily as a concept of international 
law, says, "The marks of an independent state are that the community 
constituting it is permanently established for a political end, that it possesses a 
defined territory, and that it is independent of external control". Bluntschli says, 
"The state is the politically organized people of a definite territory". Esmein, 
regarding it from the point of view of the jurist, defines the state as "the 
juridical personification of a nation". Carre de Malberg defines the state 
concretely as "a community of men fixed on a territory which is their own and 
possessing an organization firom which results, for the group envisaged in its 
relations with it members, a superior power of action, of command, and of 
coercision."'^ 
Shortly after the Civil War the Supreme Court of the United States in the 
case of Texas vs. White defined the state as a "political community of free 
citizens occupying a territory of defined boundaries, and organized under a 
government sanctioned and limited by a written constitution and established by 
the consent of the governed". Phillimore, an authority on international law, 
considered the state to be, for his purposes "a people permanently occupying a 
fixed territory, bound together by common laws, habits and customs into one 
body politic, exercising through the medium of an organized government 
independent sovereignty and control over all persons and things within its 
boundaries, capable of making war and peace and entering into all international 
relations with the communities of the globe". Garner ads another definition of 
the state in the following terms: "The state as a concept of political science and 
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public law, is a community of persons more or less numerous, permanently 
occupying a definite portion of territory, independent or nearly so, of external 
control, and possessing an organized government to which the great body of 
inhabitants render habital obedience". W. W. Willoughby considers it to be "'a 
group of human individuals viewed as an organized corporate community over 
which exists a ruling authority which is recognized as the source of commands 
legally and, in general, ethically, binding upon the individuals composing the 
community".'^  According to Woodrow Wilson "it is the people organized for 
law within a definite territory". Maclver defines state as "an association which, 
acting through law as promulgated by a government endowed to this end with 
coercive power maintains within a community territorially demarcated the 
universal external conditions of social order". According to Gilchrist, "the state 
is a concept of political science and a moral reality which exists where a 
number of people living on a definite territory, are unified under a government, 
which in internal matters is the organ for expressing their sovereignty and in 
external matters is independent of other Governments".^ ^ 
It may be summed up as "a state is a political association with effective 
dominion over a geographic area. It usually includes the set of institutions that 
claim the authority to make the rules that govern the people of the society in 
that territory, though its status as a state often in part on being recognized by a 
number of other states as having internal and external sovereignty over it. In 
sociology and political science, the state is normally identified with these 
institutions: in Max Weber's influential definition, it is that organization that 
has a "monopoly on the legitimate use of physical force within a given 
territory", which may include the armed forces, civil service or state 
bureaucracy, courts and police. 
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India is a union of states. India is committed to the ideals of the hberal-
vvelfare state with the goal of establishing socio-economic and political justice. 
Indian state is committed to democracy and respects individual liberty, and 
India wants to give to all its citizens equality of status and opportunity thereby 
attempting to create a mighty brotherhood of Indian citizenship which would 
assist the sovereign, democratic, republic of India in reaching its proclaimed 
objectives. 
Theories of the Origin of the State : 
The Theory of Divine Origin : This theory holds that the state was created 
directly and deliberately by God. Man has not been the major factor in its 
creation, although the state has been made for man.'^ " It was His will that men 
should live in the world in a state of political society and He sent His deputy to 
rule over them. The ruler is a divinely appointed agent and he is responsible for 
his actions to God alone. As the ruler is the deputy of God, obedience to him is 
held to be a religious duty and resistance a sin. The advocates of the Divine 
Origin theory place the ruler above the people as well law. Nothing on earth 
can limit his will and restrict his power. His word is law and his actions are 
always just and benevolent. The theory that the state and its authority has a 
divine origin and sanction finds unequivocal support in the scriptures of almost 
all religions in the world. In the Mahabharata, it is recounted that the people 
approached God and requested him to grant them a ruler who should save them 
from the anarchy and chaos prevailing in the state of nature.^' In the Bible it is 
stated: Let every soul be subject unto the higher powers. For there is no power 
but of God; the powers that be are ordained of God". Thus, God is the source of 
royal powers. The ruler is the agent of God on earth.^ ^ 
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The Force Theory : There is an old saying that 'war begat the king', and true 
to this maxim, the theory of force emphasizes the origin of the state in the 
subordination of the weak to the strong. The advocates of the theory argue that 
man, apart from being a social animal, is quarrelsome by nature. There is also 
lust for power in him. Both these desires prompt him to exhibit his strength. 
Craving for power and desire for self assertion are, according to the exponents 
of this theory, the two primary instincts of man. In his behaviour and actions 
man is governed by these twin forces. The physically strong man attacked, 
captured and enslaved the weak. The successful man began to exercise his 
sway over a sizeable section and this led to the emergence of clans and tribes. 
Jenks, an exponent of this theory, says, "Historically speaking, there is not the 
slightest difficulty in proving that all political communities of the modem type 
owe their existence to successful warfare.^ "^  
Once the state came into existence, it was necessary to use force to hold 
down the power-impulses of men inside and of other states outside. The 
continued existence of the state, according to the advocates of this theory, 
demands permanent employment of force for maintaining internal order and 
external security. Hence force is the basis of the state. Bosanquet says, "The 
state is .... Necessarily force".^ ^ 
The Social Contract Theory : Whereas the theory of divine origin of the state 
postulates the deliberate creation of the state by God, the social contract theory 
holds that man deliberately created the state in the form of a social contract. 
Men got together and agreed upon a contract establishing the state. Hobbes, 
Locke and Rousseau are among those who discussed at length the social 
contract theory. 
Thomas Hobbes, an English political thinker, in his attempt to justify the 
British Monarchy conceived of the state as originating in this manner. He 
described the period before states arose as a "state of nature" in which men 
lived like beasts in the jungle. In his word life in a state of nature was "solitar>', 
poor, nasty, brutish and short". Such a life was too precarious. With man set 
against man, with might making right and the strong are the only effective law, 
some sort of government, Hobbes said was a necessity. To make life bearable, 
man created government and ultimately the state. Men got together and 
contracted among themselves to vest in some sovereign, ruler or king the 
authority necessary to bring order out of the chaos in which they lived. 
According to Hobbe's theory, the ruler to whom all authority was given was 
not a party to the contract. In a sense, the king was above the law. 
John Locke also wrote about the state of nature, but in contrast to 
Hobbes he did not believe that men necessarily lived brutish live in this natural 
condition. Yet there was enough uncertainty to make life difficult and enough 
injustice to make it tragic. Thus again according to Locke, men decided to 
contract with one another to guarantee their rights more effectively.^ ^ 
Rousseau likewise did not look upon the state of nature as bad. In his 
view, natural man, unencumbered with the trappings of civilization and the 
accoutrements of government, lived in idyllic life. Although, life in a state of 
nature might be theoretically superior, nevertheless it eventually became 
obvious to man that government was necessary. Men are not equal in energy or 
intelligence. Inevitably any natural state, without the restraining influences of 
government, will change capriciously with the ambitions of the various strong 
men. Ultimately, life in such a state of nature proved to be inconvenient and 
trouble some. Thus, like Hobbes and Locke, Rousseau presumes that a general 
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contract evolving all men was made to establish government and the state for 
•JO 
the advantage of all. 
Sometimes the Mayflower compact (1620) is given as an example of a 
social contract. In the terms of the Mayflower compact the signers solemnly 
and mutually in the presence of God, and one of another, covenant and 
combing ourselves together into a civil body politick, for our better ordering 
and preservation and furtherance of the ends aforesaid; and by virtue hereof to 
enacte, constitute and frame such just and equal laws, ordinances, acts, 
constitutions and offices, from time to time, as shall be thought most meete and 
convenient for the general good of the colonies, unto which we promise all due 
submission and obedience.,^ *^ 
The Evolutionary Theory : This theory considers the state neither as a divine 
institution nor as a deliberate human contrivance, it sees the state coming into 
existence as the result of natural evolution. 'The proposition that the state is a 
product of history', says J.W. Burgess, means that it is a gradual and 
continuous development of human society out of a grossly imperfect beginning 
through crude but improving forms of manifestation towards a perfect and 
universal organization of mankind/' 
In the early society, kinship was the first and strongest bond; and 
government, as W. Wilson points out, must have begun in clearly defined 
family discipline. Such discipline would scarcely be possible among races in 
which blood-relationship was subject to profound confiision and in which 
family organization, therefore, had, no clear basis of authority on which to rest. 
Common worship was an other element in the welding together of families and 
tribes. This worship evolved for primitive animism to ancestor-worship. When 
ancestor-worship became the prevailing form of religion, religion was 
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inseparably linked with kinship for, at the family or the communal altar, the 
worshipper did homage to the great dead of his family or group and craved 
protection and guidance. War and migration were important influences in the 
origin of the state. The demands of constant warfare often led to the rise of 
permanent headship. When a tribe was threatened by danger or involved in 
war, it was driven by necessity to appoint a leader. The continuity of war 
conduced to the permanence of leadership. Further, war and conquest helped 
to give the mark of territoriality to the state. And, finally, political 
consciousness. As Wilson says, in origin government was spontaneous, natural, 
twin-bom with man and the family; Aristotle was simply stating a fact when he 
said man is by nature a political animal' The need for order and security is an 
ever-present factor; man knows instinctively that he can develop the best of 
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which he is capable only by some form of political organization. 
States are of course today much bigger than they used to be, much 
stronger, certainly more complex. State also accept more responsibilities and 
thus affect the individual more markedly than did their earlier counterparts. 
Functions of the State - Ancient and Medieval views -
One of the most difficult problems which is to be solved is that of 
determining 'what the state ought to take upon itself to direct by public 
wisdom, and what it ought to leave, with as little interference as possible, to 
individual freedom' (Edmund Burke). It had been mentioned by some 
philosophers that there is a distinction between state and society; this means 
that there are limits to state action. This, however, has not always been the 
view among the people of the world. Among the Greeks, for instance, 
according to Bluntschli, 'the state was all in all. The citizen was nothing except 
as a member of the state. His whole existence depended on and was subject to 
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the state. The ancient idea of the state embraced the entire life of man in the 
community, in religion and law, morals, art, culture and science. Well might 
Burke's description of the state be applied to it: 'a partnership in all science, a 
partnership in all art, a partnership in every virtue and in all perfection. The 
state's end being the comprehensive one of securing a good life for all citizens, 
all forms of control calculated to secure that result were considered proper, and 
no line was drawn between matters, political, moral, religious, or economic. 
The state might control trade, prescribe occupations, regulate religion or 
amusements. To the ancient Greek, the city was at once a state, church and 
school. In other words, the Greeks made no difference between State and 
Society." 
It is better to say, with Barker, that the individual was not regarded as 
having rights of his own, to be protected as against the state. The mark of the 
Greek state is rather a derive for the action of the state and an attempt to stretch 
the lines of its action than any definition or limitation of the scope of its 
interference. The Roman adopted the Greek conception of the state with some 
modifications. They 'left very much to social customs and to the religious 
nature of man. The Roman Family was more free as against the state'. This 
does not mean that the Roman state was less powerful in theory; no one could 
resist the state if it uttered its will; Rather, the Roman state limited itself; it 
restricted its own action. In the Middle ages, two new forces, the growth of 
Christianity and the rise of the Teutonic races, brought into prominence a 
different conception regarding the sphere of the state.^ "^  
It took some time for the new idea to prevail; indeed, a struggle had to 
be waged by the Church against the State to get the idea accepted. The state 
was now only 'a community of law and politics, no longer also of religion and 
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worship'. Secondly, only with reluctance does the Teuton submit himself to the 
sovereignty of the whole body. He 'claims for himself an inborn right which 
the state must protect, but which it does not create, and for which he is ready to 
fight against the whole world, even against the authority of his own 
government. He rejects strenuously the old idea that the state is all in all. To 
him individual freedom is all important. The rights of the state are thus limited 
by the rights of the individual as well as by those of the Church. Thirdly, the 
Middle Ages were pervaded by the feudal conception. Men became sovereigns 
by virtue of owning land. The functions of government under such a system 
were simply the functions of proprietorship, of command and obedience. 
Government was for the most part divided out piecemeal among a thousand 
petty holders. The dispersal of govenunental power among a considerable 
number of persons gradually gave rise to the idea of the rights of individuals 
against a central authority. 
The Early Nineteenth Century -
About a hundred years ago the prevailing view about the functions of 
government was that it should confine itself to minimum - the maintenance of 
order. Any extension of the sphere of government meant, it was thought, a 
corresponding contraction of individual liberty. Every person was the best 
judge of his own interest. No government could know it better than he, and it 
was a most unnecessary attention' on the part of government to direct him to it, 
Laissez-faire must therefore, be the rule for government, each individual would 
then follow his own good, and the general good would be the result. 
This theory is generally known as individualism or laissez-faire. The 
sole duty of the Government is to protect the individual from violence or fraud. 
That Government is best which governs least. According to this theory, the 
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following functions of government alone would be proper: I- to secure the 
individual the right of personal security including security of health and 
reputation, the right to private property together with the right of freely 
transferring property by gift, sale or bequest and the right to fulfillment of 
contracts freely entered into; and II - to protect the individual from foreign 
aggression. Briefly, the state was to be 'negative' or 'police' state.^'' Since the 
latter half of the 19* century, accordingly, the state has, in most countries, been 
extending its activities. It had never, indeed, confined itself to the bare 
'individualistic - minimum'; such matters as currency and communication, for 
example, had already been controlled by the state. But now it began to take 
more and more positive fiinctions to itself. Modem state regulate and provide, 
education, they concern themselves with public health, they regulate conditions 
of work by means of Factory Acts; they seek to protect the worker against the 
results of accidents, or sickness, or old age; they maintain museums, parks etc; 
they foster research and discovery, and promote schemes of development. 
Nowadays it is generally believed that the state should whatever it can do. The 
salient feature of modem state is its positive and wholesale activity. 
The Present Day -
More generally, it is agreed that it is the duty of the state to promote the 
greatest happiness of the greatest number. The state is an organization to 
promote social good on the largest possible scale. And in attempting to achieve 
this purpose, the tendency is for Governments to make themselves more and 
more conspicuous, especially by the planning of economic life.^^ 
The primary duty of the state is to create an atmosphere of security in 
which the individual can develop himself. But it would be a very poor view of 
the Modern State which would confine its activities to the maintenance of law 
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and order. The state has to strike a proper balance between the liberty of each 
and the liberty of all. The state is not responsible merely for security of the life 
and limb of its citizens. It is also responsible for their economic security. It is 
not sufficient that legal justice should be dispensed by the courts and the state 
should provide for the means of its enforcements. The state must do what the 
Courts can not do provide economic justice by its laws and administrative 
acts.'*" 
The state has to provide social justice among its citizens. It must redress 
the balance where the balance has been tilted by privilege or due to unfair 
competition. The state can never bring about complete equality because that is 
against the order of nature - men being so unequal in their capacities and 
aptitudes. But it can remove inequality where that prevents every citizen from 
realizing the full results of his ovm personality. It was said long ago that too 
much wealth on the one side and too much poverty on the other does great 
harm to a state. Even Plato in his Laws would not permit any citizen to possess 
more than four times what the poorest citizen possessed. Wealth is the main 
source of all inequalities. It does not make a man wiser or more intelligent or 
endow him with qualities which he does not possess. But in the struggle for 
existence it gives a flying start to the one who possess it and imposes an 
intolerable handicap upon these who do not possess it. The Welfare State has to 
remove this glaring inequality from our country. But the mere abolition of 
inequality and privilege is the negative aspect of the Modem State. Its positive 
aspect is to provide social security to every citizen. Every citizen has a right to 
a certain standard of living. He carmot obtain this by merely doing nothing. He 
must be prepared to work and indeed he has a right to work. But whatever the 
nature of his work he is entitled to be compensated in a maimer which would 
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permit him to maintain the dignity of his human personality. All work is 
necessary for the welfare of society - and in whatever capacity a man may be 
working he is discharging his obligation to society .'*' 
Social security always requires that a citizen should be supported in his 
old age and illness. Today many a worker is just thrown on the scrapheap when 
he is superannuated. He may receive a pension which may just be sufficient to 
put off starvation or he may even receive no pension at all. It is now recognized 
that it is the fundamental and inalienable right of a human being not merely to 
exist but to live with dignity. And it is for the Modem Welfare state to build the 
bridge which will enable the citizen to cross over from a state of degrading 
existence to a state of life which is ennobling and purposeful."^^ Besides 
administering justice and protecting life and property, it is the plain duty of the 
state to see to it that the social and economic conditions under which the 
individual is compelled to live are such that he can develop his abilities, make 
the most of the faculties with which he is endowed by nature and thus realize 
fully the ends of his existence.'*^ 
It is the duty of the state to enforce contracts, but it may also be its duty 
to prescribe the conditions under which contracts in certain cases shall be valid 
and entitled to the protection of the state, especially when one of the 
contracting parties is really not free. The state ought to regulate or supervise the 
conduct of industries which are natural monopolies; but it may also be the duty 
of the state to take a business out of the hands of private individuals and 
operate it itself as a means of protecting society from inefficient service. The 
state ought to preserve for society the obvious advantages of industrial 
competition; and if free compethion becomes impossible through the policy of 
Laissezfaire the state ought to intervene and protect society against the evils of 
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private monopoly. And experience has abundantly shown that the policy of 
Laissezfaire will not secure industrial freedom nor insure equality of economic 
opportunity in the highly complex societies of the present day.'*'' 
The function of the Modem Welfare State in th realm of education raises 
an important question. Education is as great a necessity for the people as bread 
and it is as much the duty of the State to see that the facilities are provided for 
education as it is to see that every citizen obtains the bare necessities of life. It 
is no longer open to a parent to say that he will deny his child the benefits of 
education and keep him in intellectual darkness. The state can and does 
exercise compulsion against the parent and rightly insists upon education being 
imparted to the child. But has the state the right to determined what is the 
nature of the education that the child shall receive? To concede this right to the 
state is to undermine the very basis of the liberty of the mind. By controlling 
education the state can indoctrinate the mind of the child, can instill into him a 
particular ideology and can regiment him into a particular pattern. Every 
totalitarian state - whether it be Hitler's Germany or Lenin's Russia builds up 
its strength by capturing the minds of the youth.''^ 
Is the state for man or man for the state? Basically, the state is for man, 
not man for the state. But this can not be said without qualification. The whole 
man is part of the state, but not by reason of all that is in him. Because he is a 
person, man transcends all temporal societies and is subordinate only to God; 
in this sense the state is for man. Because he is a low grade of person, poor in 
self-sufficiency, the individual man is dependent on his fellows for his 
temporal welfare and must sacrifice his personal good for the common good; in 
this sense man is for the state. The state itself, however is not for itself as a 
state, but for all its people.''^ 
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Increased state Activity : 
The most outstanding social result of the Industrial Revolution has been 
the introduction of large scale production in factories. This, in its turn, has 
brought about a fundamental change in world economy. For mass production 
has meant a distance between the employer and the employed, and between the 
company-promoter and the investor; the human element in all these 
relationships tends to be ignored. The possibilities of fraud and of exploitation 
are increased, necessitating increase state intervention to protect the weak and 
the exploited. Again, mass production necessitates wide and ever-expanding 
markets abroad; the interdependence between state and state in capital, market 
and labour becomes marked, and without the help of the state the industrialist is 
unable to make the maximum profit. Further, unemployment is implicit in a 
system where the production is dependent upon the anticipation of a demand 
which is affected by world factors; frequent crises are the result; the state has to 
attempt to mitigate the social evils of unemployment. The increased activity of 
the state in economically underdeveloped countries like India is also explained 
by the urge to raise the living standards of the people by making the optimum 
use of the country's resources - physical and human; it is felt that in an under 
developed economy, state action by planning economic life is essential to 
achieve the desired result. Few more reasons for increased state activity are the 
growth of monopolistic corporations, the failure of laissez-faire, the political 
enfranchisement of the working classes, the great wars of 1914-18 and 1939-45 
and lastly different political theories etc."*' 
Growth of State 
The state is neither the result of an artificial creation nor can it be said to 
have originated at a particular period of time. It is, on the other hand, the 
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product of growth, a slow and steady evolution extending over a long period of 
time and embracing many elements in its development, prominent among 
which are kinship, religion, property and the need for self defence from with in 
and without. However, the starting point is the family and the germs of 
governmental organization are found in the family discipline. The transition 
from the family to the state must have been long and chequered. The first 
distinctively political unit was the tribe. In the days of nomadic habit the 
organization of the tribe was sufficient to satisfy its needs. But when their 
travelling days were over, a settled life created new needs of organization. 
Once the population was territorially integrated with fixed abodes, their 
common interests developed and the original kinship tie gave way to a new 
territorial tie. In fact, the original kinship never disappeared. What actually 
occurred was a fusion of the two principles, kinship and common interests 
emerging out of the life of togetherness in the shape of territorial kinship on a 
common land. But the process of the evolution of the state has not been 
uniform. Natural, environmental and temperamental differences of the people 
spread over different areas of the universe presented different conditions under 
which the state emerged at different times and places. As a result of these 
differences very different types of States, with various forms and patterns have 
co-exist and co-exist even now. It is, however, instructive to mark the 
following stages through which the state have evolved. 
Totalitarian State : 
Contradistinguished from the model of a liberal democratic state, a 
totalitarian state is one where the authority of government is total and absolute 
claiming jurisdiction over the whole of a man's life. That is, no part of man's 
life is outside the detailed supervision and control of the state which means that 
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the state becomes absolute, permanent and super naturally sanctioned 
institution. It represents, what Hegel said, that state is the march of God on 
earth, and as his disciple Trietschke commanded that man should fall down and 
worship the state. The Foreign Policy Association of America defined it as: 
"For the pluralism of the modem democratic state, where the government is 
only one of several groups which have the individual's allegiance, fascism has 
substituted the totalitarian state which embraces all the activities, of individuals 
and subordinates them to national ends." In a totalitarian state political 
authority is monopolized in the hands of a single person or his group (Party). 
Finer defines it as : "It is therefore the veritable contradictory of the liberal-
democratic type of government. The scope and authority of government is not 
limited, but just the reverse is total/^ 
Know by any name, whether Bonapartism in France, Fascism in Italy, 
Nazism in Germany and Communism in Russia, totalitarianism "is solidly 
opposed to any institutional division of power". It stands for the monopolistic 
and hierarchical organization of a single group or junta (Partly) having both 
the defacto and dejure authority to control and run the machinery of 
administration according to the official creed, partly through its monopoly of 
the mass media and partly through the use of brutal force to establish its reign 
of terror. That is the reason to identify this type of government with one having 
extra-legal authority, or to sum up as Mussolini said : "All with in the state, 
none outside the state, none against the state". '^' 
Many consider the first totalitarian regime to have begun in the 20"^  
century, which include the communist regime of Soviet Union, as well as right-
wing totalitarianism of Nazi Germany, Fascist Italy, Spain under Franco, 
Portugal under Salazar as well as others. However some argue that 
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totalitarianism has existed centuries prior, such as in ancient China under the 
poHtical leadership of Prime Minister Li Si who helped the Qin dynasty unify 
China. Li Si adopted the political philosophy of legalism as the ruling 
philosophical thought of China and restricted political activities and destroyed 
all literature and killed scholars who did not support Legalism. Totalitarianism 
was also used by the Spartan state in Ancient Greece.^' 
The totalitarian state has certain peculiar qualities also. First it is 
dictatorial in character and, as such, it is opposed to the norms of liberalism and 
parliamentary democracy. Whether it is a single leader or a group or a political 
party, the ruling power controls administrative apparatus at all levels permitting 
the members of this apparatus no latitude or discretion. Secondly, 
totalitarianism imposes its official ideology or myth over its people by the iron 
law of despotism. All means of communication are in the hands of the men in 
power and they are used for propaganda purposes. Secret and security police 
and intelligence forces are organised for the manhunt of the dissidents and their 
eventual persecution to establish reign of terror. Official glorification of the 
leader, the party and the race is ruthlessly imposed upon the people. The 
regime uses both persuasion and force of deterrence to inculcate the official 
myth and secure its general acceptance to nullify and suppress opinions of the 
possible dissidents Third, totalitarianism in the hands of a single party means 
absence of difference between the party and its government. Both are identified 
as a result of which secret party mechanism becomes more important than open 
constitutional framework. The constitutional law of the land specifically 
outlaws opposition and thereby imposes a ban on the existence of another 
political party. As Finer holds, "The government is to the party what the glove 
is to the hand. The central institution of such totalitarian state is the party. It is 
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the party which wields all these powers; the powers of persuasion, the 
deference, of the licensing and control of expressed opinion, of the control of 
elections.^^ 
All those features make it clear that a totalitarian state presents an anti-
thesis of a liberal democratic model. While the process of decision-making is 
dispersed in a liberal democratic model, it is concentrated in a totalitarian state; 
while the former strives for the maximization of political participation in a 
'sincere' way to secure the title of legitimacy, the latter wants minimization of 
the same for the sake of consolidating its 'illegitimate' foundations. 
The Greek City State : 
Greek city states developed after 1000 BC in Greece. The Greek city 
states were the first communities to have given conscious thought to 'polities'. 
Although the Greek political institutions were probably not unique, yet they 
presented the most fully developed instance of a way of life and government. 
With the Greek City States two ideas were integral. Each city was a 
politically organized state independent of others and proud of its independence. 
The Greeks never thought, and perhaps it was foreign to their nature, to merge 
their identity in any other city and to make a large unit of political 
administration. Secondly, the Greek City State was deliberately limited in size 
and population. According to Greek political Philosophy, the concentration of 
political, social and intellectual life at one central city was possible only when 
the state was small. Aristotle put definite limitations on the population and size 
of the state. He held that neither ten nor a hundred thousand could make a good 
state, because both these numbers were extremes. He laid down the general 
principle that the number should be neither too large nor to small. It should be 
large enough to be self-sufficing and small enough to be well governed. 
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The Greek city-state developed to the stage of a conscious effort 
directed to the realization of liberty and equal laws. It was a great experiment 
not only in the art of self government, but also in quest of virtue. To be a 
citizen of the state did not merely imply, in the Greek view, the payment of 
taxes and the casting of a vote. It implied a direct and active co-operation in all 
the functions of civil and military life. A citizen was normally a soldier, a judge 
and a member of the governing assembly; and all his public duties he 
performed not through a deputy but in person; the gods of the city were his 
gods, and he must attend festivals. The state was, thus, identified with society. 
The Greek city was at once a state, church and school and it embraced the 
whole life of man. Since the object of the state was to secure a good life for all 
citizens, all forms of state control calculated to secure that end were considered 
proper and justified, and no line was drawn between matters political, moral, 
religious and economic. The city states of Greece were typical examples of 
direct democracy in the modem sense of the term. All citizens were directly 
associated with the governance of the state and it really meant the power of the 
people. But forms of government, according to Greek philosophers, were 
subject to cyclic changes. Monarchy was the first and in time it gave way to 
aristocracy. Aristocracy was succeeded by oligarchy. Then came polity and, 
finally democracy. Democracy was held to be rule by the mob, an intolerable 
confusion which was succeeded, again, by monarchy and, thus, ran the course 
of cyclical political changes. 
The Roman World Empire : 
After the downfall of the Greek city-states, the main line of political 
development passed westward to Rome,^ '* Rome was originally just one of the 
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numerous little states which had been bom in Italy. But after 500 B.C. the 
Italian City States were united, with Rome at the head. 
There are certain periods which mark the growth of the Roman State. 
First there was the monarchic city-state. The royal period lasted from the 
foundation of Rome about 753 B.C. to 510 B.C. At the head of the state was 
the king who was at once the hereditary and patriarchal chief of the people, the 
chief priest of the community, and the elected rule of the state. On the death of 
the King, the sovereignty of the state reverted to the Council of Elders. During 
the monarchical period only the nobility, called the patricians, had a share in 
political authority. The landless, propertyless common people known as the 
plebians, had no share in the governance of the country and they enjoyed no 
political rights. The plebians were subject to political, economic and social 
disabilities. They could not hold any public office. The patricians had entire 
control of the administration of law. The public land and pastures were allotted 
only to them.^ ^ 
The Roman Empire at one stage extended over England, France, 
Germany, Spain, Austria, the Balkans, Greece, Asia minor, the whole of 
Mediterranean coast and its hinterland. The Governors sent to rule the distant 
parts of the Empire enjoyed wide discretionary powers and were practically 
independent of the Home Government. The only check on their authority was 
the possibility of impeachment at home on retirement. But it was just a nominal 
check. The Romans held fast to authority, in the family and in the state. At the 
same time, they were ready to concede rights to all kinds of subject persons by 
extending to them the right of full Roman citizenship. While they were 
reducing one country after another to subjection and order, they were also 
developing their law on rational principles. But the Roman Empire could not 
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endure long. Among the causes which led to her decline and downfall "were 
the sacrifice of individual liberty for the sake of securing unity, the soulless 
efficiency which characterized her administration, the moral depravity of the 
upper classes, devastating pestilence, the unsound economic basis of the 
empire, failure to make rules for the succession of emperors, religious 
disintegration, and the invasion of barbarian hordes. 
Nation State : The origin and early history of nation-state are disputed. A 
major theoretical issue is : "which came first the nation or the nation-state. For 
nationalists themselves, the answer is that the nation existed first, nationalist 
movements arose to present its legitimate demand for sovereignty, and the 
nation-state met that demand. Some 'modernisation theories' of nationalism see 
the national identity largely as a product of government policy, to unify and 
modernize an already existing state. Most theories see the nation-state as a 19'*^  
century European phenomenon, facilitated by developments such as mass 
literacy and the early mass media.^ ^ 
The nation-states began their carriers as absolute monarchies. When 
Papal authority was set aside, and feudal rights were giving way, it was natural 
for the people to cling to the central institution in which their political life was 
embodied. The growing national consciousness of the people had made them 
realize the need for consolidation. But consolidation demanded concentration 
of authority. Protestantism, too, while limiting the authority to a territorial 
state, placed the spiritual and civil authority in the hands of the king. But the 
absolute authority of the kings could not remain unchallenged for long. The 
next stage in the development of nation-state was the conflict between the king 
and the people. The people demanded their rights and privileges. They began to 
realize that power was ultimately theirs, if they wished to wield it. It was the 
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rise of democracy and the aspirations for a representative system of 
government. Democracy brought with it three main principles; equahty, 
popular sovereignty and nationality. 
The modem state is a nation-state and it has become the basic pattern 
throughout the world. It actualizes the principle of self-determination or the 
right to each nation to govern itself. Therefore, loyalty in the nation state is 
expressed to the nation or in other words, to the people. A nation-state, 
accordingly places emphasis on the ethnic, if possible, and geographic unit of 
the people. It adopts all means at its disposal to preserve the integrity of its 
natural frontiers and tries to maintain a homogeneous and united people. 
Liberal State : The philosophy of the liberal state is the free individual who 
has not yet become a member of a society and the political community which 
developed into a state. Liberal philosophers believe that the state is an artificial 
body created by the free wills of individuals and therefore its most fundamental 
objective is to promote the interest of individuals in terms of individual rights. 
The liberal state is an organization in which the state is regarded as a means to 
realize an end, but is not an end in itself. Therefore, the state cannot be absolute 
or unlimited in its powers. The power of state or sovereignty is subject to basic 
limitations. 
The first and foremost limitation on the power of the state is the primary 
objective for which it is claimed to have been created by individuals. In the 
liberal theory, this objective is the promotion of security, life, liberty and 
property of the individuals. The liberal theory maintains that the state should 
confine itself to the minimal functions of enforcing law and order, defense 
from external aggression, and some limited regulatory powers in the socio-
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economic and cultural fields. In short, the essence of the liberal state was to 
hold together the laissez-faire and a democratic state." 
When one defines the liberal state to be politically democratic, one 
should understand that it refers not only to the electoral process, but also to 
other important aspects. The first is the granting of individual rights: the right 
to freedom of expression and right to property. The second important principle 
associated with the liberal state is the rule of law. The rule of law implies that 
all citizens are equal before law, and that nobody, individual or institution, 
including the governmental ones, exercise state power except according to the 
existing law. In a liberal system without any written constitution such as the 
U.K., this means the law enacted by the parliament or bodies authorized to do 
so by the parliament, is supreme. In those liberal systems with written 
constitutions, such as in the U.S.A. or India, this means the rule of 
constitutional law. All laws must operate according to the provisions of the 
constitutions. The earlier classical liberal theory defined the state as a minimal 
state, and excluded from its jurisdiction large areas of life, in the individual and 
the economic field. Towards the close of the 19* century and early part of the 
20 century, liberalism was forced to revise this position, and to accommodate 
extensive regulatory functions in the field of economic activities. This has led 
to what is ioiown as the welfare state. The increasing democratization of the 
liberal state through the extension of adult franchise compelled the state to 
initiate policies of significant intervention in the economy. It also meant 
transferring resources from the more wealthy to the less wealthy through the 
means of taxation and state subsidy. Unlike the minimal state, which was the 
original form of the liberal state, the welfare state was called upon to make 
public welfare as one of it concerns.^ ^ 
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The Marxist State : The Marxian idea about the state is diametrically 
opposite to the classical Greek view. To the Greeks the state is a natural and 
necessary institution. It is natural as it is rooted in the primary instincts of man; 
it is necessary as it continues in existence for the good life. Contrarily, the 
Marxian view commonly known as the exploitation theory defines the state as 
an artificial construction based on force. The state, in Marxian Theory, is a 
product of society at a certain stage of development. "The state" as Engels 
wrote "has not existed from all eternity. There have been societies that did 
without it, that had no conception of the state and state power. At a certain 
stage of economic development, which was necessarily bound up with the 
cleavage of society into classes, the state became a necessity owing to 
cleavage". The state, therefore, has no high moral purpose to serve. It is merely 
a deliberately created organization of the possessing class for its protection 
against the non possessing. 
Rights 
The doctrine of rights or natural rights is itself an offshoot of the 
doctrine of natural law. Since natural law consists of rules founded on the 
primary instincts of man as modified by his inborn perception of what is right 
or wrong, it follows that natural rights constitute the primary rights and 
obligations of men to one another as soon as they begin to live in a society, i.e., 
in association with others. And since the rules of natural law are of universal 
application, natural rights also inhere in every human being, in all ages and in 
all climes. 
The political imphcation of the theory of rights is that these rights, being 
inherent in man, existed prior to the birth of the state itself, and therefore can 
not be violated by the state. However, the growth of the State itself necessarily 
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put limitations on the natural rights of every individual in the interests of their 
collective existence. In a 'state of nature', the earliest state of society envisaged 
by political thinkers, such as Hobbes or Rousseau, right was co-related with 
might, in the sense that every man had a right to do everything within his 
power. The growth of political society narrowed down the ambit of such rights 
insofaras social existence postulates that the rights of each individual should be 
limited by the collective interests of the society in which he lives. 
Though there has been an unending controversy as to whether rights are 
anterior to political society or, are created by the latter, scholars agree on the 
point that there are certain basic rights and inalienable rights which are inherent 
in free and civilized human beings. A political society is necessary not to create 
them but to secure them. For example, a right to habeas corpus in England was 
not created by the habeas corpus act, but existed even prior to the enactment of 
those statutes. Civilized men derive such rights from a higher law which was 
called 'natural law' at the dawn of civilization, and which latter came to be 
embodied in the form of a written instrument or instruments constituting the 
'fundamental law' of the land.^' 
The doctrine of natural rights received further impetus at the hands of 
the great protagonists of the theory of social contract in the 17 and the 18 
century, particularly Locke and Rousseau, who sought to trace the genesis of 
political society and government in an agreement into which individuals 
entered to form a collective society to ensure their general interests and objects, 
but at the same time without interfering with their 'natural rights' which 
already belonged to them as human beings. John Locke made the most 
systematic contribution. His two Treatises of Government wielded a great 
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influence on the American colonists in preparing the Declaration of 
Independence and the written constitutions. Locke's theory was that, in the 
original state of nature, man was governed by the law of nature, but for the 
sake of better safety, he joined in a political society by means of a 'social 
compact' for the mutual preservation of life, liberty and property. The 
government, so set up by the compact, was naturally one of limited powers and 
was bound to the community by the guarantee that people's natural rights 
would be preserved. Thus, the legislature was limited by natural law; and a law 
made by the legislature contrary to the law of nature of violative of the natural 
rights of the individual was invalid. Some of these natural rights, for example, 
were 'equality' "men being by nature all free, equal and independent", liberty 
and property. The distinct contribution of Locke to the philosophy of Rights 
was that he did not rest with the assertion of the natural rights against royal 
arbitrariness; he held them as against the Legislature as well, even though the 
'supreme power in the commonwealth' might belong to the Legislature. 
But it was Rousseau who gave a kinetic impetus to the doctrine by 
emphasizing that the sole justification of the State, which derives its authority 
from the people, was to guarantee the natural rights of man, of freedom and 
equality. These were 'natural' rights in as much as they inhered in man in the 
'state of nature" : "Man is bom free and everywhere he is in chains". 
In a nutshell, rights consist in claims of individuals which seek to 
restrict arbitrary power of the state and which are required to be secured 
through legal and constitutional mechanisms. In addition, these may include 
some benefits which the state may extend to its citizens to improve the quality 
of their Hfe.^ ^ 
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Meaning of Right : The English word right has two main meanings, as 
illustrated in the following sentence: "It is right (morally good) for us to 
demand our rights (things owed us)". The two meanings stem out of the same 
root idea, the ethical concept of oughtness: how I ought to act, and how others 
ought to act towards me. Hence we have : 
I, Right as opposed to wrong 
II. Right as correlative to duty 
Rights originally means something that is straight, not crooked, in 
opposition to wrong, which is wrung or twisted from the straight. Right is 
something which squares with a rule or norm, as a right line or a right angle. In 
ethics right means that which squares with the norm of morality, and so is 
morally good. In this sense it is equivalent to latin rectus from which we derive 
such words as rectify, rectitude, erect, direct, correct. Right is also used as the 
equivalent of the Latin jus, from which we derive such words as just, justice, 
justify, jurist, juridical, injure, perjure. In this sense right means that which is 
just; a just law, just deed, just debt, just claim. This is right as correlative to 
duty.^ ^ Rights are sum total of those opportunities which ensure enrichment of 
individual personality. As Laski observes, "Rights, in fact, are those conditions 
of social life without which no man can seek, in general, to be himself at his 
best.^ ^ But right in any full sense of the word are never rights unless they are 
recognized as such by the state. While the moral personality of man is the 
ultimate source of the rights, the state is the immediate source. Hence, rights 
are the basic conditions of man's good life which are recognised as such by the 
legal code of the state.*'^  
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Theories of Rights : 
Theory of Natural Rights :The theory of natural rights was very popular in 
17'^  and 18"" century. It treats the rights of man as a 'self-evident truth'. In 
other words, these rights are not granted by the state, but they come form the 
very nature of man, his own intrinsic being. 
The contractualists contemplate the existence of natural rights in the 
state of nature, a pre-civil condition of mankind. These rights are considered to 
be independent of organized society, as they are the possession of man in the 
state of nature. Hence, natural rights are not legally sanctioned privileges 
enjoyed by man in a politically organized society. The concept is basically non-
juristic. Secondly, the natural rights are "pre-suppositions of society". The 
adequate understanding of their intrinsic value, and of the necessity for 
permanently preserving them, prompts men to build up an organised societ}'. 
Hobbes, Locke and Rousseau, the three prominent contractualists, agree that 
men possess rights in the state of nature, and society is organized to guarantee 
their realization. But while Hobbes believes that with the formation of society 
man losses his natural rights, Locke think that these rights continue to exist and 
the society's function is to maintain them. In Rousseau's view, the transition 
from state of nature to civil society is followed by complete submergence of 
individual wills in the general will.^' Rousseau says, "what man losses by the 
social contract is his natural liberty and an unlimited right to anything that 
tempts him which he can obtain; what he gains is civil liberty and the 
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ownership of all he possess. 
The theory of natural rights exercised great influence on the American 
and French revolutions. The desire to vindicate natural rights grounded in 
natural equality of men inspired the Americans to rise^j^j^voit^agauigtjg^n 
domination. Similarly, the French National Assembly soorfUf5P=ffTFFrench 
Revolution, resolved "to state in solemn declaration the natural, inalienable and 
the sacred rights of man". The theory of natural rights has been subjected to 
searching criticisms. Bentham denies the existence of pre-civil rights. Rights 
can only exist in an organized society possessing the adequate legal frame to 
guarantee their enjoyment. Hence, the concept of rights prevailing in the state 
of nature is, legally viewed, a myth. Secondly, the contractualists conceive of 
natural rights as an unchanging bundle of privileges, but as Laski observes, "no 
permanent and unchanging catalogue of rights can be compiled". The 
conception of rights is essentially dynamic, changing in tune with social 
changes. Thirdly, Hobbes and Rousseau offer a conception of state absolutism 
which makes a mockery of rights. Rights or liberties can only prevail in a 
society where political authority is controlled, responsible and limited. Hobbes 
and Rousseau, however, endow the state with total and absolute authority.^^ 
Theory of Legal Rights : The theory of legal rights holds that all rights of man 
depend on the state for their existence. There can be no right in the proper 
sense of the term unless it is so recognized by the state. According to this 
theory, no rights are absolute, nor are any rights inherent in the nature of man 
as such. Rights are relative to the law of the land; hence they vary with time 
and space. Rights have no substance until they are guaranteed by the state.^° 
This view has three implications. (1) The state defines and lays down the bill of 
rights. Rights are not prior or anterior to the state, because the state is the 
source of all rights. (2) The state lays down a legal framework which 
guarantees rights. It is the state which, through its instrumentality of law. 
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enforces the enjoyment of rights. (3) As law creates and sustains rights, so 
whenever the content of law changes, the substance of right also changes. 
But the legal view of rights doesnot take cognizance of the fact that 
rights flow not only from the membership of the state, but also from 
membership of other multiple associations to which an individual both by 
instinct and necessity is deeply attached. As Laski says, to limit his rights to the 
single category which membership of the state involves is to destroy his 
personality and not to preserve it. Next, the material source of rights is the 
community's conception of justice and not the law of the state. The prevalent 
notions of justice in the society profoundly influence the character of rights. 
Yet the legal theory embodies some truth. The state, as Barker says, is the 
immediate source of rights, and rights in any full sense of the word are never 
rights unless they proceed immediately from that source. But the theory errs in 
magnifying one source into the sole source of rights. Rights are both legal and 
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moral. 
Social Welfare Theory of Rights : Social welfare theory of rights postulates 
that rights are, in essence, conditions of social welfare. The state should set 
aside all other considerations and recognize only such rights as are designed to 
promote social welfare. The Utilitarian school of the 19*'' century, led by 
Bentham, postulated the 'greatest happiness of the greatest number' as the sole 
criterion of legislation and recognition of rights. Among the contemporary 
advocates of social-welfare theory, Roscoe Pound and Chafee are the most 
outstanding.^ ^ 
Social-welfare theory seems to be quite reasonable because no theory of 
rights can be held valid until it serves the cause of social justice. This theory 
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eliminates the subjective, ambiguous, dogmatic and static criteria. But, again, 
this theory presents practical difficulties. The question is - who will define 
social welfare for social expediency? At best, social welfare theory of rights is 
a relative theory, and its merit is dependent on the condition that the oppressed 
sections themselves hold the power and get the opportunity to define social 
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welfare for determining the scheme of rights in a given society. 
Correlation of State with Individual 
The question of exactly what particular rights individuals have is a 
complex one. For Locke and Nozick each has rights to life, liberty and property. 
The U.S. Declaration of Independence recognizes inalienable rights to life, 
liberty and pursuit of happiness. A number of philosophers, Rawls and 
Dworkin amongst them, would include a right to at least adequate resources, 
such as income and health care. The United Nations, in their Universal 
Declaration of Human Rights, outlined the basic rights any one should be 
entitled to have respected. The U.N. also went on to adopt several specific 
conventions regarding, amongst other things, rights against torture and 
genocide as well as covenants detailing civil and political rights and economic, 
social and cultural rights. 
The state, by guaranteeing the rights of a citizen, assist him in the 
development of his personality. Without this legal sanction rights become mere 
unenforceable claims. The citizen, if he has to enjoy the rights, must also 
discharge some specific duties to the state. Rights and duties are correlative. In 
the constitution of U.S.S.R. the dufies of citizens are expressly stated. In the 
democratic constitutions of U.S.A. and India they are left to the civic sense of 
the people. Some of the major duties are as follows^ ^ : 
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It is the duty of every citizen to stand by the state in the hour of its crisis. 
It is the duty of every citizen to assist the state in maintaining its territorial 
sovereignty from external aggression and in preserving internal peace and 
order. This duty implies a moral responsibility of every citizen to defend the 
state even at the price of his life. To enforce this duty, in some states militar>' 
service for the citizens has been made compulsory. In representative 
democracy of today laws are made generally in conformity with the prevalent 
opinion of the community, and they aim at common social welfare. It is the 
duty of every citizen to obey the laws of his state. Violation of laws produces a 
condition of anarchy which reduces good living to a marginal experience. But 
if the law of a state fails to represent justice should the citizen exercise his right 
to resistance? Laskis considered opinion on this issue is that a citizen has the 
right to resist a law which is devoid of moral adequacy. Barker also admits the 
right to resistance in a situation in which law is not based on the general 
scheme of justice on which the state and society are based. The chances of 
resistance can be substantially reduced if the laws are endowed with the content 
of justice. Only then the will to obey which is the basis of political obligation 
will spontaneously emerge. 
Similarly, it is the duty of the citizens to serve as jurymen or to act as 
assessors, whenever called upon to do so. Citizens, also, owe a duty to the state 
to render service as members of public committees, organizations, local bodies, 
representative assemblies, etc., when required. Finally every citizen should 
develop the 'social conscience' and 'public spirit'. He should place public good 
above private interests and render social service, whenever the occasion arises, 
as a willing worker.^ ^ 
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Man shivers in isolation. The physical and physic needs of human life 
impel man to crave for group life. He seeks to realize these needs through 
concerted and associated actions. Human beings, as separate entities, are 
transformed into associative personalities. Groups emerge spontaneously in 
order to fulfil the diverse needs of human life. The much needed sense of 
solidarity, which is necessary for the development of human personality, is 
provided by the growth of groups among which the state occupies the pride of 
place. It is in the nature of group organization that it "embodies the principle of 
reciprocity. He who gives, takes, and he who takes, gives. Thus one of the 
principal consequences of the emergence of group life has been the 
interweaving of rights and duties with state. 
The enjoyment of rights involves fulfillment of certain obligations; 
while enjoying rights one must perform some duties. Rights, guaranteed by 
state are correlative with duties. This has led to the formulation of what is 
known as the functional theory of rights. By this theory "is meant that we are 
given powers that we may so act as to add to the richness of our social heritage. 
We have rights, not that we may receive, but that we may do".^^ This 
conception of correlation is implicit in the very nature of social existence 
although it has not been made articulate in most countries through 
constitutional recognition. 
The relation between individual, state and rights/duties may be 
discussed in its different aspects. Firstly, it is the imperative duty of a citizen to 
use his rights in such a way as to contribute to social richness. The right to 
education, for instance, is recognized in most of the advanced democratic 
states. But it correspondingly imposes an obligation on the citizen to cultivate 
the high civic virtues in the absence of which democracy can not successfully 
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operate. Secondly, the fact of social interdependence devolves on each 
individual the obligation to respect the rights of others. A citizen of India, for 
instance, possesses the right to free movement. At the same time it is 
paramount duty not to interfere with the enjoyment of similar rights conferred 
upon him by the state, by some other citizen. Unless the citizens mutually 
respect their rights, state will be thrown into the condition of disorder where 
rights will become a meaningless bundle of empty principles. Thirdly, an 
individual is under obligation to perform certain duties to the state. Barker 
observes, the state is the immediate source of rights, and rights in any full sense 
of the word, are never rights unless they proceed immediately from the source. 
An individual owes a debt of gratitude to the state for the bestowal upon him of 
certain privileges which are indispensable for the development of his 
personality. Hence, he is under obligation to perform some necessary duties to 
the state.^ ^ 
The coming together of men in society involves their willingness to 
settle down to some abiding rules of social ethics. Social existence demands a 
certain measure of rational conduct of man, an intelligent awareness of the fact 
of social interdependence. This results in inter locking of rights and duties of 
the individual with the state. Rights are as Hothouse observes "what we may 
expect from others, and others from us, and all genuine rights are conditions of 
social welfare. Thus the rights any one may claim are partly those which are 
essential to every man in order to be a rational human person, and partly those 
which are necessary for the fulfillment of the function that society expects from 
him. They are conditioned by, correlative to, his social responsibilities." 
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Chapter - 3 
Freedoms in India - y? 
TJieoreticaC Overview 
Chapter - 3 
FREEDOMS IN INDIA - A THEOBIETICAL OVERVIEW 
The historical and poHtical developments in India made it inevitable that 
a Bill of Rights, or fundamental Rights, as we call them, should included in our 
constitution. The main political party, the Congress, had for long been 
demanding these Rights against the British rule. During the British rule in 
India, human rights were violated by the rulers on a very wide scale. Therefore, 
the framers of the constitution had a very positive attitude towards these rights. 
Secondly, the Indian society is fragmented into many religious, cultural 
and linguistic groups, and it was necessary to declare Fundamental Rights to 
give to the people a sense of security and confidence. Then, it was thought 
necessary that people should have some Rights which may be enforced against 
the govt, which may become arbiter in an in front democracy at times. Though 
democracy was being introduced in India, yet democratic traditions were 
lacking, and there was a danger that the majority in the legislature may enact 
laws which may be oppressive to individuals or minority groups, and such a 
danger could be minimized by having a Bill of Rights in the Constitution. 
The Fundamental Rights are a necessary consequence of the declaration 
in the preamble to the constitution that the people of India have solemnly 
resolved to constitute India into a sovereign democratic republic and to secure 
to all its citizens justice, social, economic and political, liberty of thought and 
expression, belief, faith and worship, equality of status and opportunity. 
The Fundamental Rights in India, apart from guaranteeing certain basic 
civil rights and freedoms to all, also fulfil the important fimction of giving a 
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few safeguards to minorities, outlawing discrimination and protecting religious 
freedom and cultural rights. During emergency, however, some curtailment of 
the Fundamental Rights does take place. But all these curtailments of 
Fundamental Rights are of a temporary nature. 
Articles 12-35 of part III of the constitution pertain to Fundamental 
Rights of the people^. These rights are reminiscent of some of the provisions of 
the Bill of Rights in the U.S. constitution but the former cover a much wider 
ground than the later. However, the Indian constitution adopts a different 
approach in so far as some Rights are worded generally, in respect of some 
Fundamental Rights, the exceptions and qualifications have been formulated 
and expressed in a compendious form in the constitution itself, while in respect 
of some other Rights, the Constitution confers power on the Legislature to 
impose limitations. 
The framers of the Indian Constitution, learning from the experiences of 
the U.S.A., visualized a great many difficulties in enunciating the Fundamental 
Rights in general terms and in leaving it to the courts to enforce them, viz, the 
legislature not being in a position to know what view the courts would take aof 
a particular enactment, the process of legislation becomes difficult; there arises 
a vast mass of litigation about the validity of laws and the judicial opinion is 
often changing so that the law becomes uncertain; the judges are irremovable 
and are not elected; therefore, they may not so sensitive to public needs in the 
social or economic sphere as the elected legislators and so a complete and 
unqualified veto over legislation could not be left in judicial hands. Therefore 
provision of judicial review was inserted in the constitution Article (13) with 
great care. 
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Article 13 makes judiciary and especially the Apex court, as the 
guardian, protector and the interpreter of the Fundamental Rights. It is the 
function of the courts to assess individual laws vis-a-vis the Fundamental 
Rights so as to ensure that no law infringes a Fundamental Rights. The courts 
perform the arduous task of declaring a law unconstitutional if it infringes a 
Fundamental Rights. Article 13 confers a power as well as imposes an 
obligation on the courts to declare a law void if it is inconsistent with a 
Fundamental Rights. This is a power of great consequence for the courts. 
The term judicial review has not been deliberately used by the 
constitution makers. Perhaps the reason was to choose a moderate way between 
British Parliamentary supremacy and the strong American judiciary. The 
Intention was neither to make our parliament as strong as that of Britain nor to 
allow judicial activism through judicial review to the extent that it became a 
super legislature as it happens in U.S. In India, the power to review the acts of 
parliament can be reviewed by the judiciary in the light of Fundamental Rights 
so that the rights of people can not be violated by the Parliament. 
In Keshavananda Bharti Vs State of Kerala* Khanna, J. has emphasized: 
"As long as some Fundamental Rights exist and are a part of the 
Constitution the power of judicial review has also to be exercised with a view 
to see that the guarantees afforded by those rights are not 
contravened...Judicial review has thus become an integral part of our 
constitutional system." 
Keshavananda did not concede an unlimited amending power to 
Parliament under Article 368. The amending power was now subjected to one 
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very significant qualification, viz, that the amending power cannot be exercised 
in such a manner as to destroy or emasculate the basic or Fundamental Feature 
of Constitution. A constitutional amendment which offends the basic structure 
of the constitution is ultra-vires. 
Some of the features regarded by the court as fundamental and non-
amendable are; 
Supremacy of the Constitution. 
Republican and democratic form of government. 
Secular character of the constitution 
Separation of powers between legislative, executive and the judiciary. 
Federal character of the constitution. 
This means that while Parliament can amend any constitutional 
provision by virtue of Article 368, such a power is not absolute and unlimited 
and the courts can still go into the question whether or not an amendment 
destroys a fundamental or basic feature of the constitution. If an amendment 
does so, it will be constitutionally invalid.^  Even then, certain rights, especially 
economic Rights, have had to be amended from time to time to save some 
economic programmes. 
The Constitution of India contains an exhaustive list of Fundamental 
Rights .^ The theory of such elementary rights guaranteed to every individual, 
gives a moral character to the state and puts a check on its absoluteness. 
The fundamental Rights in the Indian constitution have been grouped under six 
heads as given below: 
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1. Right to Equality (Articles 14-18) 
2. Right to Freedom (Article 1 9 - 2 2 ) 
3. Right against Exploitation (Articles 23 - 24) 
4. Right to Freedom of Religion (Articles 25 - 28) 
5. Cultural and Educational Rights (Articles 29 - 30) 
6. Right to constitutional Remedies (Articles 32 - 35) 
The 44^ Amendment has abolished the Right to Property as a 
fundamental right as guaranteed by Article 19(l)(f) and Article 31 of the 
constitution.^ 
Right to Equality : 
Articles 14 to 18 of the Indian Constitution guarantee the right to 
equality to every citizen of India. Article 14 outlaws discrimination in a general 
way and guarantees equality before law as well as equal protection by law to all 
persons. Article 15 prohibits discrimination against citizens on such specific 
grounds as religion, race, caste, sex or place of birth. Articlel6 guarantees 
equality of opportunity in matters of public employment. Article 17 abolishes 
untouchability in the country, and Article 18 abolishes titles, other than a 
military or academic distinction by Govt, of India. 
In this series of constitutional provision. Art 14 is the most significant. It 
has been given a highly activist magnitude in recent years by the courts and, 
thus, it generates a large number of court cases. Article 16 has also assumed 
great significance because of the problems of reservations in public services. 
Article 14 is the genus while Articles 15, 16 are the species.^ The principle of 
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Right to Equality has been recently reiterated by the Supreme Court in 
Badappaanavar Vs State ofKaranataka^' in the following words : 
''Equality is a basic feature of the constitution of India and any treatment 
of equals unequally or unequal as equals will be violation of basic structure of 
the constitution of India." 
Equality before Law - Article 14 : 
Article 14 provides that the state shall not deny to any person equality 
before the law or the equal protection of the laws within the territory of India. 
Art 14 uses two expressions, 'equality before law' and "equal protection of the 
laws". The expression "equality before the law" is found in almost all those 
written constitutions which guarantee ftindamental rights. Article? of the 
Declaration of Human Rights provides that "all are equal before the law and 
are entitled without any discrimination to equal protection of the law". Both 
these expressions aim to establishing what is called "Equality of status" in the 
preamble of the constitution. The expression "equality before law" is a negative 
concept, implying the absence of any special privilege in favour if individuals 
and equal subjection of all classes to the ordinary law. "Equal protection of the 
law" is a more positive concept and implies the equality of treatment in equal 
circumstances. However, one dominant idea common to both the expressions is 
that of equal justice. 
In State of West Bengal Vs Anwar AH Sarkar^^, the then chief justice, 
Patanjali Sastri observed that the second expression is colollary of the first and 
it is difficult to imagine a situation in which the violation of the equal 
protection of laws will not be the violafion of the equality before law. Thus, in 
substance the two expressions mean one and the same thing. 
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Interpreting the scope of the Article, the Supreme Court of India held 
that; (i) equal protection minas equal protection under equal circumstances; (ii) 
the state can make reasonable classification for purposes of legislation; (iii) 
presumption of reasonableness is in favour of the legislation; and (iv) the 
burden of proof is on those who challenge the legislation. 
There has been a definite change in the construction of Articlel4 after 
the judgement of the Supreme Court in Maneka Gandhi Vs Union oflndia^K 
Before the judgement, Article 14 was explain to mean that persons and things 
should be classified for the application of a law but such classification must be 
based on intelligible differentia having rational relationship to the object sought 
to be achieved by law. After the judgement in the case of Maneka Gandhi, the 
courts have held that Article 14 is not to be equated with the principle of 
classification. It goes much beyond that. It is primarily a guarantee against 
arbitrariness in state action and the doctrine of classification is only a 
subsidiary rule for testing or determining whether a particular state action is 
arbitrary or not. Equality is antithetical to arbitrariness. Equality and 
arbitrariness are sworn enemies. Every state action must be reasonable and not 
arbitrary if it is not to violate Article 14. 
No Discrimination on Grounds of Religion Race, Caste, Sex etc. 
(Article-15): 
Article 15 provides for a particular application of the general principle 
embodied in Article 14. When a law comes with in the prohibition of Article 15 
it can not be validated by recourse to Article 14 by applying the principle of 
reasonable classification. It is when the discrimination is based upon one of the 
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grounds mentioned in Article 15, the reasonableness of the classification will 
be tested under Article 14. 
The guarantee under Article 15 is available to citizens only and not 
every person whether 'citizen or non-citizen' as under Article 14. 
1. The first clause of Article 15 directs - The state shall not discriminate 
against any citizen on grounds only of religion, race, caste, creed, sex, 
place of birth or any of them. 
2. No citizen shall, on grounds only of religion race, caste, sex, place of 
birth or any of them, be subject to any disability, liability, restriction or 
condition with regard to -
a) access to shops, public restaurants, hotels and places of public 
entertainment, or, 
b) the use of wells tanks, bathing ghats, roads and places of public resort 
maintained wholly or partly out of state funds or dedicated to the use of 
the general public. 
3. Nothing in this Article shall prevent the state from making any special 
provision for women or children. 
4. Nothing in this Article or Article 29(2) shall prevent the state from 
making any special provision for the advancement of any socially or 
educationally backward classes of citizens or for the Scheduled castes 
and the Scheduled Tribes. 
This fourth clause was added by the Constitution (1^' Amendment) Act. 
1951'^ 
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Article 15(1): By clause (1) of Article 15 the state is prohibited to discriminate 
between citizens on grounds only of religion, race, caste, sex, place of birth or 
any of them. The word discrimination means to make an adverse distinction or 
to distinguish unfavorable from others. If a law makes discrimination on any of 
the above grounds it can be declared invalid. Thus in Nainsuphdas Vs State of 
U.P. " a law which provided for elections on the basis of separate electorates 
for members of different religious communities was held to be 
unconstitutional. 
Similarly, in State ofRajasthan Vs Pratap Singh^'^, the Supreme Court 
invalidated a notification under the Police Act of 1851 which declared certain 
areas as disturbed and made the inhabitants of those areas to bear the cost of 
additional po91ice stationed there but exempted all Harijans and Muslims. The 
exemption was given on the basis only of 'caste' or 'religion' and hence was 
contrary to Article 15(1). 
In D.P. Joshi Vs State of M.P}^, it was held that a law which 
discriminates on the ground of residence does not violate Article 15(1). In that 
case a rule of the state Medical college requiring a capitation fee from non-
Madhya Bharat Students for admission in the College was held valid as ground 
of exemption was residence and not place of birth. Place of birth is different 
from residence. What Article 15(1) prohibits is discrimination based on place 
of birth and not that based on place of residence. 
Article 15(2) : Under sub-clause (a) of Article 15(2), no citizen can be denied 
access to shops, public restaurants, hotels and places of public entertainment on 
grounds of religion, race, caste or place of birth. The word "shop" in sub clause 
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(a) is used in a generic sense wiiich would include any person who offers his 
service to any body who goes to him seeking his service. Thus, the office of a 
lawyer, a shaving saloon or a laundry may be called a shop. It will be noted that 
the word "access" in clause (2)(a) does not only mean a permit of entry, it 
implies the requiring of service offered, if the terms are agreed upon.'^ 
In sub-clause (b) of Article 15(20, a 'place of public resort' means 
places which are frequented by the public like a public park, a public road, a 
public bus, urinal, railway or a hospital. 
Personal Laws - In family matters, India has a system of personal laws, i.e. 
Hindu law for the Hindus, Muslim law for the Muslims and so on. Some of 
these laws have been amended by statues, some like Muslim law has been left 
unamended. Challenges to these laws on the basis of religious differentiation, 
or on the basis of differentiation between males and females have not been 
accepted.'•^  
The Supreme Court has taken the stand that personal laws are immune 
from being challenged under Fundamental Rights which do not touch upon 
1 ft 
these laws. Personal laws fall outside the scope of the Fundamentals Rights. 
Article 15(3): Special Provision for Women and Children : 
Arts. 15(3) and 15(4) constitute exceptions to Arts. 15(1) and 15(2). 
According to Article 15(3), the state is not prevented from making any "Special 
provision" for women and Children.'^  
Arts. 15(1) and 15(2) prevent the state from making any discriminatory 
law on the ground of gender alone. The constitution is thus characterized by 
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gender equality. The Constitution insists on equality of status and it negates 
gender bias. By virtue of Article 15(3), the state is permitted to make any 
special provision for women. Article 15(3) recongises the fact that the women 
in India have been socially and economically handicapped for centuries, and as 
a result therefore, they cannot fully participate in the socio-economic activities 
of the nation on a footing of equality. The purpose of Article 15(3) is to 
eliminate this socio-economic backwardness of women and to empower them 
in such a manner as to bring about effective equality between men and women. 
The object of Article 15(3) is to strengthen and improve the status of women.^° 
The most significant pronouncement on Article 15(3) is the recent 
Supreme Court case. Government ofAndhra Pradesh vs P.B. Vijay Kumar. The 
Sure me Court has ruled in the instant case that under Article 15(3), the state 
may fix a quota for appointment of women in govt, services. Also, a rule 
saying that all other things being equal, preference would be given to the 
women to the extent of 30% of the posts was held valid with reference to 
Article 15(3).^' 
Article 15(4) - Advancement of Backward classes : 
Article 15(1) would have come in the way of making favourable 
provisions for backward sections of society. This can be illustrated by referring 
to two cases 
The Madras Govt, issued an order (popularly known as the communal 
G.O.) allotting seats in the state Medical college community wise as follows -
None Brahmin (Hindus) 6; Backward Hindus, 2; Brahmins,2; Harijans, 2; 
Anglo-Indian and Indian Christians, 1; Muslims, 1. This G.O. was declared 
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invalid because it classified student merely on the basis of 'caste' and 'religion' 
irrespective of their merit. A seven judges bench of S.C. struck down the 
classification as being based on caste, race and religion for the purpose of 
admission to educational institutions on the ground that Article 15 did not 
contain a clause such as Article 16(4). 
In another case, a govt, order requisitioning land for construction of a 
colony for Harijans was held to be discriminatory under Article 15(1) because 
the facilities were being given to them as a 'community' as such when other 
members were equally in need of similar facilities.^ ^ 
Article 15(4) was added to the Constitution in 1951. Article 15(4) says 
that the state is not prevented from making any special provisions for "the 
advancement of any socially and educationally backward classes of citizens or 
for the Scheduled Caste and Scheduled Tribes". Thus an order acquiring land 
for constructing a colony for Harijans is now valid under Article 15(4)'^ ^ 
Equality of opportunity in Public Employment (Article 16): 
Article 16 applies only to citizens and no t to non-citizens. While 
ArticleM applies to all persons, citizens ad well as non citizens. This is an 
important point of distinction between Arts. 14 and 16.^ '' 
Article 16 (10 guarantees equality of opportunity to all citizens "in 
matters relating to employment" or "appointment to any office" under the state. 
According to Article 16(2), no citizen can be discriminated against, or be 
ineligible for any employment or office under the state, on the grounds only of 
religion, race, caste, sex, descent place of birth or residence or any of them.^ ^ 
According to Article 16(3), nothing in tlm.:;^i3^er-^haJIJ'^ 5P?^ent 
parliament from making any law, prescribing, in regard to a class or classes of 
employment or appointment to an office under any state specified in the First 
Schedule or any local or other authority within its territory, any acquirement as 
to residence with in that state prior to such employment or appointment.^ ^ 
Nothing in this Article, article 16(4), shall prevent the state from making 
any provision for the reservation of appointments or posts in favour of any 
backward class of citizen which, in the opinion of the state, is not adequately 
represented in the services under the state. 
Article 16(5), nothing in this article shall affect the operation of any law 
which provides that the incumbent of an office in connection with the affairs of 
the religious or denominational institution or any member of the governing 
body thereof shall be a person professing or particular religion or belonging to 
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a particular denomination. 
Exceptions to Article 16(1) & (2) : 
Articlel6(3) : In A.V.S. Narsimha Rao Vs. State of Andhra Pradesh^^. The 
Supreme court declared that part of the Act unconstitutional which prescribed a 
residence qualification for govt, services in Telangana - a part of the state of 
the Andhra Pradesh. The court took the view that under Article 16(3), 
Parliament can impose a residential qualification for services in the whole state, 
but not in a part of the state, for Article 16(3) uses the word 'state' which 
signifies 'state' as a unit and not parts of a state as districts, cities, etc. 
Article 16(3) speaks of the whole state as the venue for residential qualification. 
Thus, while parliament can reserve certain posts in the State of A.P. for the 
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residents of the state, it can't reserve posts in Telengana - which is a part of the 
state, for the residents of Telengana. The life to this act came to an end in 1974. 
Reservations in Services - Articlel6(4): 
Explaining the nature of Article 16(4), the Supreme Court has stated in 
Mohan Kumar Singhania Vs. Union of India,^^ that it is "an enabling 
provision" conferring a discretionary power on the state for making any 
provision or reservation of appointments or post in favour of any backward 
class of citizens which, in the opinion of the state, is not adequately 
represented in the service of the state. Article!6(4) neither imposes any 
constitutional duty nor confers any Fundamental Right on any one for claiming 
reservation. 
Abolition of Untouchability (Article 17): 
Article 17 abolishes untouchability and forbids its practice in any form. 
The enforcement of any disability arising out of untouchability is to be an 
offence punishable in accordance with law. 
The main object of Article 17 is to ban the practice of untouchability in 
any form. To give effect to Article 17, parliament enacted the untouchability 
(Offences) Act. 1955, prescribing punishments for practicing untouchability in 
various forms.^^ 
The constitutionality of the untouchability (offences) act, 1955 was 
challenged in Banmali Das Vs. Panku Bhandari^^' In this case Banmali lodged 
a complaint against Panku Bhandari on the ground that Panku Bhandari, a 
barber, refused to cut of his hairs because he is a cobbler. He further contended 
that Panku Bhandari refused to cut off the hair of other persons belonging to his 
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community. Consequently, proceedings were instituted against Bhandari. 
Bhandari contended that Untouchability offences Act was invalid because it 
placed unreasonable restrictions upon his profession as a barber. Besides that 
he contended that the Act was discriminatory in character. Calcutta High Court 
rejected the argument of Panku Bhandari. 
Abolition of Titles - (ArticlelS): 
Article 18(1) prohibits the state from conferring any title whether a 
citizen or non-citizen except a military or academic distinction. Article 18(2) 
prohibits citizens of India from accepting any title from a foreign govt., A 
foreigner holding any office of profit or trust under the state can't accept any 
title from any foreign state without the consent of the President - Article 18(3). 
No person holding any office of profit under the state is to accept, 
without the consent of the President, any present, emolument, or office of any 
kind from or under any foreign state - Article 18(4).^ '' 
In a significant case in Balaaji Raaghavan Vs. Union of India , the 
petitioner challenged the validity of these national awards like. 'Bharat Ratna', 
Padam Vibhushan', etc. The Supreme Court ruled that these national awards, 
awarded by the Govt, of India, are not "titles" within the meaning of Article 
18(1). These awards are not violative of the principles of equality as guaranteed 
by Articles 14 & 18. 
Right to Freedom (Articles 19-22) 
Personal liberty is the most important of all Fundamental Rights. Article 
19-22 deal with different aspects of this basic sight. Taken together, these four 
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articles from a charter of personal liberties which form the backbone of the 
chapter on Fundamental Rights. 
Of these, Article 19 is the most important and it may rightly be called 
the key-article embodying the "six freedoms" under the constitution, 
guaranteed to all citizens. These are- ^^ 
1. Freedom of Speech and Expression 
2. Freedom of Assembly, without arms and peacefully 
3. Freedom to form Associations or Unions. 
4. Freedom of Movement throughout the territory of India. 
5. Freedom to Reside and to settle. 
6. Freedom of Profession, occupation, trade or business. 
1. Freedom of speech and Expression : Arts.[19(l)(a) and 19(2)] 
Article 19(l)(a) says that all citizens shall have the right to freedom of 
speech and expression. But this right is subject to limitations imposed under 
Article 19(2) which empowers the state to put 'reasonable' restrictions on the 
following ground, e.g., security of the state, friendly relations with foreign 
states, public order, decency, morality, contempt of court, defamation, 
incitement to offence and integrity and sovereignty of India. 
Freedom of speech and expression means the right to express one's own 
convictions and opinions freely by words of month, writing, printing, pictures 
etc. It, thus includes the expression of one's ideas through any communicable 
medium or visible representation, such as, gesture, signs and the like. The 
expression connotes also publication and thus the freedom of press is Implicit 
in this category. Free propagation of ideas is the necessary objective through 
the press or otherwise. 
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The freedom of speech and expression includes liberty to propagate not 
one's views only. It also includes the right to propagate or publish the views of 
other people, otherwise this freedom would not include the freedom of the 
press. In sum, the fimdamental principle involved here is the People's right to 
-to 
know. 
2. Freedom of Assembly-Articles [19(l)(b) «& 19(3)] 
Article 19(l)(b) guarantees to all citizens of India the right to assemble 
peaceably and without arms. Under Article 19(3), however, the state can make 
any law imposing reasonable restrictions on the exercise of this right in the 
interest of public order, and sovereignty and integrity of India.^ ^ 
3. Freedom to form Associations or Unions - Article [19(l)(c) & 19(4)] 
Article 19(l)(c) guarantees to the citizen of India the right to form 
associations or unions, under Article 19(4), reasonable restrictions in the 
interests of public order or morality or sovereignty and integrity of India may 
be imposed on this right by law. 
The right to form associations is the very lifeblood of democracy. 
Without such a right, political parties can't be formed, and without such parties 
a democratic form of govt, specially a parliamentary democracy, can't be run in 
the true sense of the term. Hence the constitution guarantees the right to form 
associations subject to such restrictions as can be imposed under Article 
19(4).'° 
4. Freedom of Movement - Article [19(l)(e) & 19(5)] 
According to Article 19(l)(e) every citizen of India has the right to 
"reside and settle in any part of the territory of India". However, under Article 
19(5) reasonable restrictions may be imposed by the state."*^  
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Article 19(l)(e) applies only to the citizens and not to foreigners. 
Accordingly, the fundamental Rights of a foreigner is confine to Article21 
guaranteeing his life and liberty. He can't claim the right to reside and settle in 
the country as guaranteed by Article 19(l)(e). The Govt, of India thus has 
power to expel illegal residents from India.'*^ 
6. Freedom of Profession, occupation, trade or business Arts. [19(1 )(g) and 
19(6)] 
Article 19(l)(g) guarantees to all citizens the right to practice any 
profession, or to carry on any occupation, trade or business.'*'* Under Article 
19(6), however, the state is not prevented from making a law imposing, in the 
interests of the general public, reasonable restrictions'*^ on the exercise of the 
above right. Non is the state prevented from making -
(i) a' law relating to professional or technical qualifications necessary for 
practicing a profession or carrying on any occupation, trade or business; 
or 
(ii) a law relating to the carrying on by the state, or by corporation owned or 
controlled by it, of any trade, business, industry or service, whether to the 
exclusion, complete or partial, of citizens or otherwise. 
Reasonable Restrictions 
Limitations imposed by Articles 19(2) to 19(6) on the freedoms 
guaranteed by Articles 19(1) (a) to (g) serve a two fold purpose, viz. on the one 
hand, they specify that these freedoms are not absolute but are subject to 
regulation; on the other hand, they put a limitation on the power of a legislature 
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to restrict these freedoms. A legislature cannot restrict these freedoms. A 
legislature cannot restrict these freedoms beyond the requirements of Articles 
19(2) to 19(6). 
Three significant characteristics of clauses 19(2) - 19(6) are -
1. The restrictions under them can be imposed only by or under the authority 
of a law; no restriction can be imposed by executive action alone without 
there being a law to back it up. 
2. Each restriction much be reasonable. 
3. A restriction must be related to the purpose mentioned in clauses 19(2) to 
19(6). 
Thus here is a double test to adjudge the validity of a restriction-
i) Whether it is reasonable; and 
ii) Whether it is for a purpose mentioned in the clause under which the 
restriction is being imposed.^ ? 
Test for Reasonableness : 
It is difficult to give an exact definition of the word "reasonable.'*^. 
There is no definite test to adjudge reasonableness of a restriction. Each case is 
to be judged on its own merits, and no abstract standard, or general pattern of 
reasonableness is applicable uniformly to all cases. As the Supreme Court has 
observed in State of Madras Vs. V. G. Row^^ -
•'It is important in this context to bear in mind that the test of 
reasonableness, wherever prescribed, should be applied to each 
individual statute impugned, and no abstract standard or general 
pattern, of reasonableness can be laid down as applicable to all 
cases." 
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For adjudging reasonableness of a restriction with the court consider 
such factors as the duration and the extent of the restrictions; the circumstances 
under which, and the manner in which, that imposition has been authorized. 
The nature of the right violated, the underlying purpose of the restrictions 
imposed, the extent and the urgency of the evil sought to be remedied thereby, 
the disproportion of the imposition, the prevailing conditions-at the time, all 
these considerations enter into the judicial verdict.'*" 
Thus, the standard of reasonableness is to be judged with due reference 
to the subject matter of the legislation in question, economic and social 
conditions in India and the surrounding circumstances. The Supreme court has 
emphasized in Pathumma'^ that in interpreting the constitutional provision, the 
court should keep in mind the social setting of the country so as to show a 
complete consciousness and deep awareness of the growing requirements of the 
society, the increasing needs of the nation, the burning problems of the day and 
the complex issues facing the people which the legislature in its wisdom 
through beneficial legislation seeks to solve. The judicial approach should be 
dynamic rather than static, pragmatic and not pedantic, and elastic rather than 
rigid. 
The restrictions imposed on a freedom should not be arbitrary or 
excessive or beyond what is required in the situation in the interests of the 
public.^ " A legislation arbitrarily excessively invading the right cannot be 
characterized as reasonable. A restriction should strike a proper balance 
between the freedom guaranteed by any of the clauses and the social control, so 
that the freedom is limited only to the extent necessary to protect society of 
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which a citizen is only a pArticle This introduces the principle of 
proportionality. 
The burden to show that the restriction is reasonable, lies on the state. 
The restrictions are imposed by law on the Fundamental Rights contained in 
Article 19(1) (a)(g) and the courts are entitled to consider the "proportionality" 
of these restrictions which means that the restrictions should not be "arbitrary 
or of an excessive" nature, beyond what is required for achieving the objects of 
the legislation. Legislation which arbitrarily or excessively invades the 
Fundamental Rights, can not be said reasonable unless it strikes a proper 
balance between the Fundamental Rights guaranteed and the restrictions 
imposed thereon.^ ^ 
The Directive Principles of State Policy are also relevant in 
considering whether a restriction on a Fundamental Right is reasonable or not. 
A restriction which promotes a Directive Principle is generally regarded as 
reasonable.^ "^  As the Supreme court has observed in Kasturi Lai Lakshmi 
Reddy .^ ^ "Any action taken by the Govt, with a view to giving effect to any one 
or more of the Directive Principles would ordinarily, subject to any 
constitutional or legal inhibitions or other overriding considerations, qualify for 
being regarded as reasonable, while an action which is inconsistent with or runs 
counter to a Directive Principle would incur the reproach of being 
unreasonable. So also the concept of public interest must as far as possible 
receive its orientation from the Directive Principles.^ .^ 
The word 'reasonable' thus widens the scope of judicial review and 
the determination by the Legislature as to what constitute as reasonable 
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restriction is not final and conclusive but subject to the supervision by the 
Supreme Court. However, there is no definite or absolute test to judge the 
reasonableness of a restriction. Each case is to be judged on its own merits.^ .^ 
Protection in Respect of Conviction for Offences - Article (20): 
Article 20 of the Indian Constitution Provides the following 
safeguards to the persons accused of crimes : 
(A) Ex Post facto Law : Clause (1) of Article 2 0 -
(B) Double Jeopardy : Clause (2) of Article 2 0 -
(C) Prohibition against self incrimination : Clause (3) of Article 20 -
(A) Protection against Ex post facto law : 
Clause (1) of Article 20 of the Indian Constitution says that no person 
shall be convicted of any offence except for violation of a law in force at the 
time of the commission of the act charged as an offence, nor be subjected to a 
penalty greater than that which might have been inflicted imder the law in force 
at the time of the commission of the offence. 
An export facto law is a law which imposes penalties retrospectively, 
i.e. on acts already done and increases the penalty for such acts.^ ^ 
On ground of provisions provided in first part of the clause one. It is 
meant that if an act is not an offence at the date of its commission it cannot be 
an offence at the date subsequent to its commission. 
In Pareed Lubha Vs. Nilambaranv''^, it was held that if the non-
payment of the Panchayat Tax was not an offence on the day it fell due, the 
defauher could not be convicted for the omission to pay under a law passed 
subsequently even if it covered older dues. 
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(B) Protection against Double Jeopardy : 
Article 20(2) of our constitution says that "no person shall be 
prosecuted and punished for the same offence more than once". This clause 
embodied the common law rule of nemo debet vis vexari which means that no 
man should be put twice in peril for the same offence of which he has already 
been presented he can take complete defence of his former acquittal or 
conviction. ^  
(C) Prohibition against Self incrimination : 
Article 20(3) provides that no person accused of any offence shall be 
compelled to be witness against himself. Thus Article20(3) embodies the 
general principles of English and American jurisprudence that no one shall be 
compelled to give testimony which may expose him to prosecution for crime. It 
is the duty of the prosecution to prove the offence. The accused need not make 
any admission or statement against his own free will.^' 
Explaining the scope of this clause in M.P. Sharma Vs. Satish 
Chandraf^ the Supreme Court observed that this right embodies the following 
essentials : 
(1) It is a right pertaining to a person who is "accused of an offence". 
(2) It is a protection against "Compulsion to be a witness". 
(3) It is a protection against such compulsion relating to his giving evidence 
"against himself. 
Protection of life and Personal Liberty (Article 21) 
The first and the foremost right of not only human beings but of any 
living being is the right to life. All other rights totally depend on this right 
because without life there can be no other right. Our constitution framers have 
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distinguishably placed personal liberty with right to life under Article 21. 
Freedoms have been enumerated in Article 19 The conspicuous distinction 
between Arts. 19 & 20 is that Article 19 provides exhaustive list of six 
freedoms, while Article 21 does not provide but leaves to possible widest 
amplitude of rights. Therefore, S.C. has given possible widest interpretation to 
this small article than any other articles of the whole constitution. Right to 
property comes next to right to life and personal liberty. Right to life, liberty 
and Property have always been considered as the essence of healthy society and 
civilization. 
The idea about these fundamental rights was well conceived in 17'*' 
century when it was philosophized by social contractualist thinkers, Hobbes, 
Locke, Rousean. The only right clearly given to the people by Hobbes 
Leviathan was the 'right to life', while the other two philosophers emphasized 
on 'right to personal liberty' and 'right to property'. This philosophical thought 
of 17* century paved the way for making 'right to life and personal liberty' as 
the first and foremost fundamental right that can't be taken away from the 
people under any circumstances.^'*' 
Right to life and personal liberty was incorporated in Indian Constitution 
under Article 21. Article 21 lays down that no person shall be deprived of his 
life or personal liberty except according to 'procedure established by law'. The 
most important words in this provision are 'procedure established by law'. A 
person can be deprived of his life and personal liberty if following conditions 
are fulfilled -
1. There must be a reasonable law. 
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2. The law must provide a procedure. 
3. The procedure must be just fair, and reasonable. 
4. The law must satisfy the requirements of Articles, 14 and 17 i.e., it must 
be reasonable.^ ^ 
Article 21 guaranteed the right to life and personal liberty to citizens 
only against the arbitrary action of the executive, and not from legislative 
action. The state could interfere with the liberty of citizens if it could support 
its action by a valid law. 
'But after the Maneka Gandhi's decision, Article 21 now protects the 
right of life and personal liberty of citizen not only from the executive action 
but from the legislative action also. In Gopalan's^^ case, the Supreme court 
took a very narrow and conservative view of Article 21. Right to life and 
personal liberty was confined only to physical existence. 
However Maneka case provided a paradigm shift in the interpretation of 
Article 21 i.e. "no person shall be deprived by his life or personal liberty except 
according to procedure established by law". Here in 'procedure established by 
law' and 'life and personal liberty' were particularly broadly explained. It says 
that life means something more than mere animal existence. Similarly the 
expression personal liberty would not mean merely the liberty of the body or 
freedom, from physical restrains or confinement or arrest or detention but 
includes all those variety of rights which constitutes the liberty and dignity of a 
man. 
In democratic country dignity of an individual stands very high because 
they constitute the 'electorates' whose representatives form the govt. 
90 
Therefore, assuring the dignity of individuals through the rights of equality and 
freedom is the foremost duty of any republican state. . 
From the sequence of words used in Article 21 'Life' and 'personal 
Liberty', it is clear that 'Life' is the first right on which consequent right of 
'personal liberty' depends. Not only personal liberty but all other rights, duties 
and functions, etc. depends upon existence of life because inanimate have no 
rights, duties or function, etc. 
Article21 of Indian Constitution covers following rights -^ ^ 
Right to live with human dignity : 
In Maneka Gandhi's case the court gave a new dimension to Article 21. 
It held that right to 'live' is not merely confined to physical existence but it 
includes within its ambit the right to live with human dignity. Elaborating the 
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same view the court in Francis Coralie vs. Union Territory of Delhi, said that 
the right live is not restricted to mere animal existence. It means something 
more than just physical survival - to live a quality life with human dignity. 
Right to get Pollution free environment: 
7/ 
In Subhash Kumar Vs. State of Bihar , it was ensured by the court that 
enjoying pollution free air and water is included in the right to live under 
Article21 of the constitution. 
Prisoner's right and Article 21: 
The protection of Article21 is available even to convicts in jail. The 
convicts are not by mere reason of their conviction deprived of all the 
fundamental rights which they otherwise posses. 
Right against inhuman Treatment: 
In Kishore Singh Vs State of Rajasthan^^, the Supreme Court held that 
the "use of third degree" method by police is violative of Article 21. 
Right to food - Starvation Death: State to provide free food : 
In a significant judgement in PUCL Vs. Union of IndiaP the Supreme 
Court held that the people who are starving due to their poverty have right to 
get free food under Article 21 from state. 
Today the right to life means 'quality life' which means that as an 
ingredient of Article 21, all the citizens deserve not only fulfillment of basic 
needs (food clothing, shelter, health) but also it includes the rights/privileges 
necessary for the over all development of an individual. The frontiers of Article 
21 are still expanding and its new dimensions are still being explored by the 
courts. It is quite possible that, in course of time, the courts may possibly be 
able to imply some more rights for the people out of Article 21 because the 
concept of a 'dignified life' guaranteed by Article 21 seems to be inexhaustible 
in range and scope.'''* 
Protection against Arrest and Detention - Article 22 : 
According to Article21 no person can be deprived of his life or personal 
liberty except according to procedure established by law. This means that a 
person can be deprived of his life or personal liberty provided his deprivation 
was brought about in accordance with the procedure prescribed by law. Article 
22 provides those procedural requirements which must be adopted and included 
in any procedure enacted by the legislature. If these procedural requirements 
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are not complied with, it would then be deprivation of personal liberty which is 
not in accordance with the procedure established by law. Thus Article22 
prescribes the minimum procedural requirements that must be included in any 
law enacted by the Legislature in accordance with which a person may be 
deprived of his life and personal liberty. Clause (1) and (2) of Article22 ensure 
the following four safeguards for a person who is arrested. 
1. He is not to be detained in custody without being informed the grounds 
of his arrest. [Article 22(1)]. 
2. He shall not be denied the right to consult, and to be defended by a 
lawyer of his own choice. [Article22(2)]. 
3. Right to be produced before a nearest Magistrate with in twenty four 
hours of his detention. [Article 22(2)]. 
4. No such person is to be detained in custody beyond this period without 
the authority of a Magistrate. [Article 22(2)] 
Preventive Detention : 
Preventive detention means detention of a person without trail and 
conviction by a court, but merely on suspicion in the mind of an executive 
authority. Preventive detention is fundamentally and qualitatively different 
from imprisonment after trail and conviction in a criminal court. Preventive 
detention and prosecution for an offence are not synonymous. 
In conviction, an accused is sought to be punished for a past act. The 
offence has to be proved in the court beyond reasonable doubt. In preventive 
detention, on the other hand, a person is detained without trait in the subjective 
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satisfaction of the executive to prevent him for committing an undesirable act 
in future. 
Preventive detention is preventive, not punitive, in theory. Preventive 
detention is not to punish an individual for any wrong done by him, but at 
curtailing his liberty, with a view to preventing him from committing certain 
injurious activities in future. 
Clause (4) to (7) of Article 22 lay down a few safeguards, and providing 
for minimum procedure, which must be observed in any case of preventive 
detention. If a law of preventive detention, or administrative action relating 
thereto, infringes any of these safeguards, then the law or the action would be 
invalid as infringing the fundamental Right of the detainee. 
The scope and ambit of safeguards provided by Articles 22(4) to (7), and 
as evolved by the courts through interpretative process can be discussed under 
following heads. It may be noted that the Supreme Court has developed certain 
norms out of Article 22(4) to (7), with a view to protect the personal liberty of 
detenu against bureaucratic lethargy, insensitivity, red tape and routine 
approach. 
a) Communication of Grounds to the Detenu 
b) Right to make representation 
c) Consideration of the Representation 
d) Advisory Boards 
e) Confirmation of the Detention order 
f) Parliaments power to dispense with advisory boards 
g) Maximum period of Detention 
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Safeguards Against Arbitrary Arrest And Detention Article22 : 
According to Article 21 no person can be deprived of his life or personal 
liberty except according to 'procedure established by law'. This means that a 
person can be deprived of his life or personal liberty provided his deprivation 
was brought about in accordance with the procedure prescribed by law7^ The 
position taken by Fazal Ali J., that the word "Law" in the phrase included not 
only the statutory enactments but also general principles of law as well as the 
principles of 'natural justice'. And in Gopalan case. Mukherjee, J. has rightly 
observed that the 'procedure' means the "maimer and form of enforcing the 
law". He therefore held that 'the group of Articles 20-22 embodies the entire 
protection guaranteed by the Constitution in relation to deprivation of life and 
personal liberty both with regard to substantive as well as.procedural law.''^  
Article 22 provides those procedural requirements which must be 
adopted and included in any procedure enacted by the Legislature. If these 
procedural requirements are not complied with, it would then be deprivation of 
personal liberty which is not in accordance with the procedure established by 
lav/. Thus Article 22 prescribes the minimum procedural requirements that 
must be included in any law enacted by the Legislature in accordance with 
which a person may be deprived of his life and personal liberty. 
Compensation in Custodial Death : 
In a landmark judgement of Nilabati Behera Vs. State ofOrrissa^\ the 
Supreme Court awarded compensation of Rs. 150,000 to the mother of the 
deceased who died in the police custody due to beating. The dead body of her 
son with a handcuff and multiple injuries was found lying on the railway track. 
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The police version was that the deceased had escaped from police custody by 
chewing off the rope. On the basis of evidence and medical report it was found 
that the deceased had died due to treating and the Court awarded Rs. 150,000 
as compensation to the deceased's mother. 
In another case, the J & K High Court has directed the Centre to pay Rs. 
Five lakh as compensation to the parents of a student, Maroof Ahmad who died 
in custody of security forces eight years ago. Justice Muzaffar Jan directed the 
Center to pay the compensation within two months on a petition filed by 
Maroof s parents. 
The parents in the petition alleged their son, a class 12 student of govt, 
higher secondary school in Kishtwar town of Doda dist. Was dragged out of his 
house by B.S.F. personnel on February 10, 1995 and mercilessly beaten while 
in custody which resulted in his death three days later. 
The court said the respondents were held liable for causing custodial 
death and referring to an apex court order in a similar case, ruled that the govt, 
was bound to compensate the persons claiming compensation for death caused 
in an illegal manner. 
In another case, a Nagpur court has ordered Maharashtra govt, to pay 
compensation of Rs. Ten Lakh to the family of an accused who died in police 
custody in 2002.^ ^ 
Violation of fundamental Rights under Preventive Detention Acts : 
India has the lengthiest constitution in the world, with a section on 
fundamental rights. It has a Supreme court, which provides itself in influencing 
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the transformation of a primitive society into a progressive one and which 
treats the constitution as a living organism rather than a rigid framework. It has 
made some landmark decisions in the protection of rights. Constitution 
provides all security measures relating to nation and its citizen. The essence 
of security of nation is that the state shall safeguard the lives of its inhabitants 
from any threat or situation which threatens their way of life in any way. States 
are under obligation to protect the rights of their inhabitants; to see that people 
in the society enjoy their rights freely without which the existence of state will 
become purposeless and meaningless. Here the focus is to understand how the 
human rights are violated by the state. 
The institution of police was created with the purpose of providing 
security to people and maintaining law and order. Police as a sub-system in law 
enforcement have a variety of power and authority. But the record of police is 
quiet dark and full of allegations against the abuse of authority. They violates 
human rights in the name of maintenance of law and order in justification of 
suppressing extremist and terrorist activities. Day in and day out, we come 
across with news of blood-curdling incidents of police brutality and atrocities, 
alleged to have been committed, in utter disregard to humanitarian law and the 
constitutional guarantees. Torture by police is a widespread phenomenon in 
India despite the fact that though it is not prohibited by the Constitution, but 
Indian laws contain adequate provisions for safeguarding human rights and are 
considered to be sufficient safeguards against police brutality and torture. Not 
only this, India has ratified the U.N. Convention Against Torture and Other 
Cruel Inhuman or Degrading Treatment or Punishment, but police does not 
care for these humanitarian principles. 
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Police also commits custodial death. Custodial deaths are usually the 
result of torture and violence to extract information or teaching the person a 
lesson. 1012 custodial deaths were reported in India in 1997-1998^ .^ During the 
year 2002-2003, the NHRC observed about 1157 custodial deaths all over 
India.^ .^ Death by encounter is also common phenomena. Andhra civil 
Liberties Committee, a private group, accused the police and the Telegu Desam 
Party for staging over 200 fake "encounters" with Naxalite to cover up deaths 
in police custody .^ ^ 
There are other ways by which police harasses by making informal, 
illegal and arbitrary arrest such incidents despite legal safeguards are not 
uncommon. Preventive detention is a measure most often employed by the 
police to establish law and order in society. In situations of threat to security of 
nation state carry out preventive detentions, sometimes even by enacting 
special laws under which suspected persons can be detained for longer period 
of time. Police being a powerful executive organ of the govt, frequently steps 
out of the limits laid down by the law of the land.^ ^ 
About the atrocities committed by the security forces, PUCL team 
reported that most of the atrocities were conducted either deliberately or as an 
act of retaliation. Some of them were heart breaking and entirely inhuman in 
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nature. 
Preventive detention is the most common both during peace and 
conflict. The purpose of preventive detention is not to punish a man for having 
done something but to intercept him before he does it to prevent him from 
doing it. Preventive detention laws are against the basis principles of 
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democracy. They are not found in any of the democratic countries of the world 
except India where they are an integral part of the Constitution. Articlec22 of 
the Indian Constitution provides an scheme under which the preventive 
detention laws could be enacted by the Indian state.^ ^ 
What we see, infact, is the disregard for human rights on the part of 
state. The two Acts most frequently used against anti-government political 
activist and others adjudged to be terrorists are the National Security Act 
(NSA). 1980 and the Terrorist and Disruptive Activities (Prevention) Act 
(TADA), 1985, 1101 persons were arrested in 13 of the states under NSA in the 
first nine months of 1991 and a total of 26415 had been detained under TADA 
between 1988 and 1991. IN case of latter, the highest figures were recorded in 
Gujrat (9569), Assam (7138), Punjab (6206), Andhra Pradesh (1919), J & K 
(688). The figures are probably an underestimate. For instance in Kashmir 
Amnesty International quotes unofficial sources as estimating that between 
10,000 and 15,000 were detained without trail in the first seven months of 
1990.^ ^ 
The government used TADA as a tool to fight trade unions and to detain 
Muslims, Sikhs, Dalits and political opponents. Over 76,000 people were 
detained while TADA was in force from 1987 to 1995. The conviction rate for 
these arrests was less than two percent (near about 1.8%). TADA lapsed in 
May 1995.'^ ^ 
A.G. Noorani in his article published in Frontline, April 1994 has said 
that it is a matter of shame that TADA has been declared a lawful Act by a 
Division Bench of Supreme Court of India. According to him TADA is more 
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draconian and more anti-people than the Rowlatt Bill of 1919 framed by the 
British imperialists. Among the various draconian laws enacted in India from 
time to time. TADA was the not subversive of the principles of liberty, and 
destructive of the elementary right of the individuals.^'* 
Right against Exploitation : Arts.(23-24) -
Prohibition of 'Traffic in Human Beings* and forced Labour : 
Article 23 of the constitution prohibits traffic in human being and begar 
and other similar forms of forced labour. The second part of this article 
declares that any contravention of this provision shall be an offence punishable 
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in accordance with law. 
Clause (2) however permits the state to impose compulsory services for public 
purposes provided that in making so it shall not make any discrimination on 
grounds only of religion, race, caste or class or any of them.^^ 
The word ^begar' means involuntary work without payment. 
Article 23 protects the individual not only against the state but also 
private citizens. It imposes a positive obligation on the state to take steps to 
abolish evils of 'traffic in human being' and begar and other similar forms of 
forced labour wherever they are found. 
Article 23 prohibits the system of 'bonded labour' because it is a form of 
force labour within the meaning of this article.^^ 
Protection of this Article Is available to both citizens as well as non-citizens. 
In Sanjit Roy Vs. State of RajastharP^, it has been held that the payment 
of wages lower than the minimum wages to the people employed on 'famine 
Relief work' is violative of Article 23. 
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In Deena Vs. Union of India^^, it was held that labour taken from 
prisoners without paying proper remuneration was 'forced labour' and violative 
of Article 23 of the constitution. 
Compulsory Service for Public Purposes : Clause (2)of Article23 contains an 
exception to the above general rule. Under this clause of the state is empowered 
to impose compulsory service for public purposes, but without any 
discrimination on ground only of religion, race, caste or any of them.' 
Prohibition of employment of children in factories etc : 
Article 24 of the Constitution prohibits employment of children below 
14 years of age in factories or hazardous employment. This provision is 
certainly in the interest of public health and safety of life of children.'°' 
109 
In a landmark judgement in M.C. Mehta Vs. State of Tamil Nadu , the 
Supreme Court has held that children below the age of 14 years carmot be 
employed in any hazardous industry, mines or other works and laid exhaustive 
guidelines how the state authorities should protect economic, social, and 
humanitarian rights of millions of children, working illegally in public and 
private sections. 
Right to Freedom of Religion - Arts. (25-28): 
Article25 says that (a) all persons shall be entitled to freedom of 
conscience and the right to practice and propagate the religion freely, (b) the 
Sikks shall be allowed to wear and carry Kirpans: (c) the Govt, shall be 
competent to make laws for social reforms and throwing open the Hindu 
religious institutions including those of the Sikhs, Buddhist, Jains to all classes 
and sections of Hindus. 
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Article 26 says that subject to public order, morality and health every 
religion or sect shall have the right to establish and run institutions for religious 
and charitable purposes and to own, acquire and administer such property.'"'^ 
Article 27 prohibits raising funds through taxes in order to promote any 
religion. Article28 warns against imparting religious instructions in any 
educational institution wholly maintained out of state funds. However, the 
clause does not apply to institutions established under any endowment or 
trust.'*^^ 
The above mentioned rights guaranteed to the citizens, in fact, give a 
secular character to our state. 
In A.S. Narayan Vs. State ofAndhra Pradesh^^, the Court held that the 
word 'religion', used in Articles 25 and 26 of the Constitution is personal to the 
person having faith and belief in the religion and held that the Act was 
constitutional as it regulated only the secular activities connected with religion, 
and not matters which are integral part of religion. 
Cultural and Educational Rights : Articles (29-30) -
Article 29(1) of the Constitution allows all the minorities in India to 
preserve and promote their language, script and culture. The Constitution 
permits all the minorities, whether based on language or religion, to start and 
run their educational institutions and get financial aid without any 
discrimination from the state. According to Article 29(2), no citizen can be 
refused admission in any educational institution maintain or aided by the state, 
on grounds only of religion, race, caste, language or any of them.''''' 
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1 Oik 
In State of Madras Vs. Champakam Dorairajan , an order of Madras 
Govt, had fixed the proportion of students of each community that could be 
admitted into the state Medical and Engineering colleges. The order was 
challenged on the ground that it denied admission to a person only on the 
ground of religion or caste. The petitioner in this case were denied admission 
only because they were Brahmins. The Supreme Court held the order in valid 
for being violative of Article 29(2). 
Right of minorities to establish and manage educational Institutions : 
Article (30) - Article 30(1) guarantees to all linguistic and religious minorities 
the 'right to establish' and the 'right to administer' educational institutions of 
their own choice. Clause (2) of Article 30 prohibits the State from making 
discrimination in the matter of grant of aid to any educational institution on the 
ground that it is managed by a religious minority or linguistic minority. 
In D.A.V. College, Jallundar Vs. State of Punjab^^^' wherein Section 
4(2) of Guru Nanak University, Amritsar Act, 1969, which provided that the 
university shall make provisions for study and research on the life and 
teachings of Guru Nanak and their cultural and religious impact in the context 
of India and World civilization was challenged as violating Articles 29(1) and 
30(1), the Supreme Court held that this section did not offend the right of the 
petitioner either under Article 29(1) or Article 30(1). It was observed that if 
the University makes provisions for an academic study and research of the life 
and teachings of any saint, it can not be considered to require affiliated colleges 
to compulsoriiy study his life and teachings or to do research in them. The 
study and research on the life and teachings of Guru Nanak must be a study in 
relation to their culture and religious impact in the context of Indian and World 
civilization which is mostly an academic and philosophical study. 
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Right to Constitutional Remedies Arts. (32-35): 
Article 32 guarantees to every citizens the right to move the Supreme 
Court by appropriate proceedings for the enforcement of fundamental Rights. 
And for that purpose the Supreme Court is given general powers to safeguard 
the fundamental Rights as well as the power to issue directions or orders or 
writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and 
certorari, whichever may be appropriate, for the enforcement of any of the 
fundamental Rights.'* 
Article 33 - Restrictions on fundamental Rights of Members of Armed 
forces : 
Article 33 provides that Parliament may, by law, determine to what 
extent any of the fundamental Rights conferred by the part III of the 
Constitution shall be restricted or abrogated in their application to the members 
of the armed forces, or the members of the forces charged with the maintenance 
of public order, or persons employed in any bureau or other organization 
established by the state for purposes of intelligence or counter intelligence, or 
persons employed in, or in connection with, the telecommunication systems set 
up for the purposes of any force, bureau or organization, in order to ensure the 
proper discharge of their duties and maintenance of discipline among them.''^ 
The power under Article 33 is only exercisable by Parliament and not by state 
Legislature. 
According to Article 34, power has been given to the Parliament of India 
to indemnify any person in respects of acts done by him in connection with the 
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maintenance or restoration of order in any area within the territory of India 
where the Martial law is in force. 
Article 35: Legislation to give effect to the provisions of this part -
(a) Parliament shall have, and the Legislature of a State shall not have, 
power to make laws, -
(i) with respect to any of the matters which under clause(3) of Article \6^ 
clause (3) of Article 32, Article 33 and Article 34 may be provided for 
by law made by parliament; and 
(ii) for prescribing punishment for those acts which are declared to be 
offences under this part, and Parliament shall, as soon as may be after 
the commencement of this constitution, make laws for prescribing 
punishment for the acts referred to in sub-clause (II). 
(b) any law in force immediately before the commencement of this 
constitution in the territory of India with respect to any of the matters 
referred to in sub-clause (I) of clause (a) or providing for punishment for 
any act referred to in sub-clause (II) of that clause shall subject to the 
terms thereof and to any adaptations and modifications that may be 
made therein under Article 372, continue in force until altered or 
repeated or amended by Parliament. 
Provision of Right to Life under different Constitutions : 
In 1776, the U.S. Declaration of Independence declared that "life" is one 
of the unalienable rights, implying that all persons have the right to live and lor 
exist. The Declaration of Independence continues that a government has the 
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obligation to secure unalienable rights of its people. When a govt, no longer 
respects this fundamental reason for its existence, it is the "right' and "duty" of 
the people to overthrow it. 
In 1948, the UDHR adopted by the U.N. General Assembly declared in 
Articles, "Every one has the right to life, liberty and security of person." 
In 1950, the European convention on Human Rights was adopted by the 
Council of Europe, declaring a protected human right to life in Article 2. 
The right to life is enshrined in Article 3 of the United Nation's UDHR 
and in Article 6 of the International Covenant on Civil and Political Rights, 
making it a legally enforceable right in every United Nations member state." 
"Every human being has the mherent right to life. This right shall be 
protected by law. No one shall be arbitrarily deprived of his life." (Article 6.1 
of the International Covenant on Civil & Political Rights). 
Article 4 of the African charter of Human and People's Right: 
Human beings are inviolable. Every human being shall be entitled to 
respect for his life and the integrity of his person. No one shall be arbitrarily 
deprived of this right. 
Article 4 - American Convention on Human Rights -
Every person has the right to have his life respected. This right shall be 
protected by law, an, in general from the moment of conception. No one shall 
be arbitrarily deprived of his life. 
Chapter 1 of the constitution of Pakistan deals with Fundamental Rights. 
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Article 9 - Security of person - No person shall be deprived of life or 
liberty save in accordance with law. 
Article 10 of the Switzerland constitution - Right to Life and Personal 
Freedom: 
1. Every one has the right to life. The death penalty is prohibited. 
2. Every person has the right to personal liberty, namely to corporal and 
mental integrity and freedom of movement. 
3. Torture and any other form of cruel, inhuman or degrading treatment or 
punishment are prohibited. 
Article 40(2) of the Constitution of Ireland describes Personal Rights -
The state is bound to protect "the personal rights of the citizens" and in 
particular to defend the "life, person, good name and property rights of every 
citizen".'"* 
Chapter IV of the constitution of the Federal Republic of Nigeria constitutes 
the list of Fundamental Rights. In this chapter - Article 33(1) says - Every 
person has a right to life, and no one shall be deprived intentionally of his life, 
save in execution of the sentence of a court in respect of a criminal offence of 
which he has been found guilty in Nigeria. 
(2) - A person shall not be regarded as having been deprived of his life in 
contravention of this section, if he dies as a result of the use, to such extent and 
in such circumstances as are permitted by law, of such force as is reasonably 
necessary -
107 
(a) - for the defence of any person from unlawful violence for the defence of 
property. 
(b) - in order to effect a lawful arrest or to prevent the escape of a person 
lawfully detained; or 
(c) - for the purpose of suppressing a riot, insurrection or mutiny.'*^ 
Article 2 of the constitution of Germany deals with personal freedoms. 
Article!, says - Every person shall have the right to life and physical integrity. 
Freedom of the person shall be inviolable. These rights may be interfered with 
only pursuant to a law. 
Constitution Act 1982. Part I Canadian Charter of Rights and Freedoms - In 
this part Article 7 deals with Legal Rights - It is mentioned, in this Article that, 
Every one has the right to life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with the principles of 
fundamental justice.'' 
Article 32 of the constitution of Bangladesh - Protection of Right to Life and 
Personal Liberty - Article 32 says "No person shall be deprived of life or 
personal liberty save in accordance with law. 
Fundamental rights as given in our constitution have been attacked on 
many grounds. It is contended that the const does not embody fundamental 
rights in reality but only apology for them. It does not contain the right to work 
right to leisure and material security as given in the Soviet Constitution. 
Another criticism is that the spirit of the whole chapter and much of its 
substance are taken away by the extraordinary provisions such as preventive 
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detention, suspension of the right to the constitutional remedies, etc. Critics 
allege that what have been given by one hand has been taken away by the other 
hand. 
One more criticism is that even those rights that are attempted to be 
safeguarded are hedged in with so many exceptions, explanations sand 
qualifications that it is difficult to understand as to what exactly is available to 
the individual by way of fundamental rights. 
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Chapter - 4 
Indian Jiuficiary ancC^ht 
to Life and^ersonaCLiBerty 
Chapter - 4 
INDIAN JUDICIARY AND RIGHT TO LIFE AND 
PERSONAL LIBERTY 
Over the years, a notable achievement of the Supreme Court/Indian 
Constitutional jurisprudence has been not only to resurrect article 21 from the 
oblivion into which it was relegated by the courts own decision as early as 
1950 in A.K. Gupalan V. State of Madras,^ but to give it such an expansive 
and liberal interpretation as to raise it to a high pedestal. A dramatic 
transformation has occurred in the fortunes of Article2l since 1978, giving 
eloquent proof of the avowedly law-creative role played by the court.^  
Since Maneka Gandhi, Article21 has proved to be multi-dimensional. 
This aspect of Article21 is brought out by the some judicial pronouncement. 
This extension in the dimensions of Article 21 has been made possible by 
giving an extended meaning to the world 'life' and 'personal liberty'^  
mentioned in Article 21 of the Indian Constitution. Right to life means the 
right to lead meaningful, complete and dignified life. It does not have 
restricted meaning. It is something more than surviving or animal existence. 
The meaning of the word life cannot be narrowed down and it will be 
available not only to every citizen of the country. As far as personal liberty is 
concerned, it means freedom from physical restraint of the person by personal 
incarceration or otherwise and it includes all the varieties of rights other than 
those provided under Article 19 of the constitutiuon.'* 
The expanded scope of Article 21 has been explained by the Apex 
court in the case of Unnikrishnan V. State of Andhra Pradesli and he Apex 
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court itself provided the list of some of the rights covered under Article 21 on 
the basis of earlier pronouncements and some of them are listed below. 
1. The right to go abroad. 
2. The right to privacy 
3. The right against solitary confinement 
4. The right against handenffing 
5. The right against delayed execution 
6. The right to shelter, 
7. The right against custodial death. 
8. The right against public hanging 
9. Doctors assistance. 
It was observed in Unnikrishan case that Article21 is the heart of the 
Fundamental Rights.^ It has enough positive contents and is not merely 
negative in its reach even though Article 21 is worded in negative terms.^  The 
Supreme court has taken a view that in order to treat a right as a Fundamental 
Right, it is not necessary that it should be expressly stated as a Fundamental 
Right. Accordingly, the Supreme Court has implied a whole bundle of human 
rights out of Article 21 by reading the same along with some Directive 
• o 
Principles. 
Another strategy adopted by the Supreme Court with a view to expand 
the ambit of Article 21, and to imply certain rights there from, has been to 
interpret Article21 alongwith international charters on Human Rights. For 
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example, in lUCL V. Union oflndia^ the curt has implied the right of privacy 
from Article! 1 by interpreting it in conformity with Article 12 of the 
Universal Declaration on Human Rights and Article 17 of the International 
Covenant on Civil and Political Rights. 1966. Both of these international 
documents provide for the right of privacy; India is a signatory to both and 
they do not go contrary to any part of Indian Municipal law. This kind of 
judicial approach can be seen in a number of cases.* 
From non-deprivation of life to its preservation from negative to 
positive content, Article21 has been fundamentally transformed as a result of 
judicial creativity. During the last fifty years, Article 21 has had quite an 
eventful journey. A most remarkable feature of expansion of Article 21 has 
been that many of the non-justifiable Directive Principles have been 
converted into enforceable Fundamental Rights by the magical wand of 
judicial creativity. Irm the process of expanding the ambit of Article 21, the 
Supreme Court has integrated many Directive Principles with Article21. The 
result of this judicial activism has been that not only many Directive 
Principles have been activated but also many new Fundamental Rights have 
been implied by the Supreme Court from Article 21.*' 
Though Article21 is couched in negative language, but confers the 
1 ? 
fundamental right to life and personal liberty. The Supreme Court, by its 
very creative interpretation of Article 21 in various cases, has come to impose 
positive obligation upon the state to take steps for ensuring to the individual a 
better enjoyment of his life and dignity, e.g., 
i) maintenance and improvement of public health; 
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ii) providing humane conditions in prisons and protective homes;'^  
iii) improvement of the environment and ecology; 14 
The Apex Court in S.S.Ahluwalia V. Union oflndia^^ and others, it was 
held that in the expanded meaning attributed to Article21 of the Constitution, 
it is the duty of the State to create a climate where members of the society 
belonging to different faiths, caste and creed live together and, therefore, the 
state has a duty to protect their life, liberty, dignity and worth of an individual 
which should not be jeopardized or endangered. And in in any circumstance 
there state is not able to do so, it is clear violation of Article21 of the Indian 
Constitution and the state cannot escape from its liability. 
Quality of Life: 
Apart from improving the administration of criminal justice, the 
Supreme Court has used Article21 creatively to improve the quality of life in 
the country and to imply there from a bundle of rights for the people. In 
arguing that 'life' in Article 21 does not mean merely 'animal existence' but 
living with 'human dignity', the court has given very expansive parameters to 
the article. In Francis Coralie V. Union Territory of Delhi^^, the Supreme 
Court has observed, "the question which arises is whether the right to life is 
limited only to protection of limbs or faculty or does it go further and embrace 
something more. We think that the 'right to life' includes right to live with 
human dignity and all that goes along with it, viz, the bare necessities of life 
such as adequate nutrition, clothing and shelter over the head and facilities for 
reading, writing and expressing oneself in diverse forms, freely moving about 
and mixing and commingling with fellow human beings, Of course, the 
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magnitude and content of the components of this right would depend upon the 
extent of the economic development of the country, but it must, in any view 
of the matter, include the right to the basic necessities of life and also the right 
to carry on such functions and activities as constitute the bare minimum 
expression of the human self. 
The protection of Article 21 is wide enough but it was further widened 
in Bandhua Mukti Morcha V. union of India^^, it was held that, Article21 
assures the right to live with human dignity, free from exploitation. The state 
is under constitutional obligation to see that there is no violation of the 
fimdamental right of any person, particularly when he belongs to the weaker 
section of the community and is unable to wage a legal battle against a strong 
and powerful opponent who is exploiting him. Both the central and the state 
government are therefore bound to ensure observance of the various social 
welfare and labour laws enacted by parliament for the purpose of securing to 
the workmen a life of basic human dignity in compliance with the directive 
principles of the State policy, particularly clauses (a), (e) and (f) of Article 39 
and Arts. 41,42, and 43 of the Constitution of India which provide as follows: 
Article 39 - The state shall, in particular, direct its policy towards 
securing 
a) that the citizens, men and women equally, have the right to an adequate 
means to livelihood; 
e) that the health and strength of the workers, men and women and the 
tender age of children are not abused and the citizens are not forced by 
economic necessity to enter a vocations unsuited to their age or 
strength; 
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f) that children are given opportunities and facilities to develop in a 
healthy manner and in conditions of freedom and dignity and that 
childhood and youth are protected against exploitation and against 
moral and material abandonment; 
Article 41 : The state shall, within the limits of its economic capacity and 
development, make effective provision for securing the right to work, to 
education and to public assistance in case of unemployment, old age, 
sickness, disablement and in other cases of undeserved want. 
The state shall make provision for securing just and humane conditions 
of work and for maternity relief 
The state shall endeavour to secure by suitable legislation or economic 
organization or industrial or otherwise, work a living wage, conditions of 
work ensuring a decent standard of life and fiill enjoyment of leisure and 
social and cultural opportunities.... 
Thus, human dignity must include protection of health and strength of 
workers, tender age of children against abuse, opportunities and facilities for 
children to develop in a healthy manner and in condition of freedom and 
dignity, educational facilities, and just and humane conditions of work.'^ 
'Right to life' includes "Livelihood" : 
The Supreme court took the view that the right to life in Article! 1 
would not include livelihood. In re SantRam^^ the argument that the life word 
'life' used in the language of Article! 1 includes 'livelihood' was only stated 
to be rejected and in A. V. Nachane V. Union oflndia^^, the court approved its 
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decision without much argument. Again, the court adopted the Sant Ram view 
Begulla Bapi Raju V. State ofAndhra Pradesh^^ without any elaboration. 
Later, the view of the Court underwent a drastic change. With the 
defining of the word iife' in Article! 1 in a broad and expansive manner, the 
court came to hold that 'the right to life' guaranteed by Article21 includes the 
'Right to Livelihood'. The court mentioned this provision in Board of 
Trustees of Port of Bombay V. Dilip Kumar^^. The Supreme Court has now 
implied the right to 'livelihood' out of the 'right to life' in Article21 of the 
Indian Constitution. The Court has argued in Olga Tellis V. Bombay 
Municipal Corp^^, that the right to livelihood is bom out of the right to life, 
as no person can live without the means of living, that is, the means of 
livelihood. 
Emphasizing upon the close relationship between 'life' and 
'livelihood', the Court stated: "that, which alone makes it possible to live, 
leave aside what makes life liveable, must be deemed to be an integral 
component of the right to life. Deprive a person of his right to livelihood and 
you shall have deprived him of his life."^ "* Referring to the DPSP, e.g.. Arts. 
39(a), 37, 41, the Court has pointed out that if these Directive Principles 
obligate the state to secure to the citizens an adequate means of livelihood and 
the right to work, "it would be sheer pedantry to exclude the right to 
livelihood from the content of the right to life. In Olga Tellis, the Supreme 
Court has ruled that the eviction of a person from pavement or slum 
inevitably leads to deprivation of his means of livelihood and, therefore, 
reasonable, fair and just procedure must be followed for the purpose. It will 
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thus be seen that from the traditional concept of 'right to life', the court has 
•ye 
developed a very significant economic right for the peole. 
Right to Medical Care : In Parmanand Katra V. Union of India, the 
Supreme Court has considered a very serious problem existing at present, in a 
medico-legal case (such as an accident) the doctors usually refuse to give 
immediate medical aid to the victim till legal formalities are completed. In 
some cases, the injured die for want of medical aid pending the completion of 
legal formalities. The Supreme Court has now very specifically clarified that 
preservation of life is of paramount importance. Once life is lost, status quo 
ante can't be restored. It is the duty of the doctors to preserve life whether the 
concerned person be a criminal or an innocent person. Article 21 casts on the 
state an obligation to preserve life. The court has made the following pithy 
observations in this connection: 
A doctor at the Government hospital positioned to meet this state 
obligation is, therefore, duty bound to extend medical assistance for 
preserving life. Every doctor whether at a Government hospital or otherwise 
has the professional obligation to extend his services with due expertise for 
protecting life. No law or state action can intervene to avoid/delay the 
discharge of the paramount obligation cast upon the members of the medical 
profession. The obligation being total, absolute and paramount, laws of 
procedure whether in statute or otherwise which would interfere with the 
discharge of this obligation can't be sustained and must, therefore give 
away...."^^ 
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The matter has been taken one step forward in Paschim - Banga Khet 
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Mazdoor Samity V. State of W. Bengal : A mazdoor fell from a running 
train and was seriously injured. He was sent from one Government hospital to 
another and finally he had to be admitted in a private hospital where he had to 
incur an expenditure of Rs. 17,000 on his treatment. Feeling aggrieved at the 
callous attitude shown by the various Government hospitals, he filed a writ 
petition in the Supreme Court under Article 32. 
The Court has ruled that the constitution envisages establishment of a 
welfare state, and in a welfare state, the primary duty of the Government is to 
provide adequate medical facilities for the people. The Government 
discharges this obligation by running hospitals and health centres to provide 
medical care to those who need them. "Article21 imposes an obligation on the 
state to safeguard the right to life of every person. Preservation of human life 
is thus of paramount importance." '^' 
The Court has laid stress on one very crucial point, viz, the state can't 
avoid its constitutional obligation to provide adequate medical aid to the 
people on account of financial constraints. 
But, in State of Punjab V. Ram Lubhaya Bagga , the Supreme Court 
has recognized that provision of health facilities can't be unlimited. "It has to 
be to the extent finance permit". No country has unlimited resources to spend 
on any of its projects. 
Health of Labour : The right to life enshrined in Article 21 of our 
constitution derives its life breath from DPSP and particularly clauses (e) and 
(f) of Article 39 and Articles 4V and 42 and at the least, therefore, it must 
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include protection of health and strength of workers, men and women, 
and.. .just and humane condition of work and maternity relief.^ ^ 
Thus our constitution in the Preamble, part third and fourth reinforces 
these rights compendiously as socio-economic justice, a bed-rock to an 
egalitarian social order. In Calcutta Electricity Supply Corporation Ltd. V. 
S. C. Bose^^, Justice K. Ramaswamy J. in his dissenting opinion held that the 
health and strength of workers is an integral facets of right to life. Both the 
rights viz, right to life and health, broadly speaking, right to social and 
economic justice is a fundamental right. He further held : 
To the tiller of soil, wage earners, labourers, wood-cutters, 
rickshaw pullers and hut dwellers, the civil and political 
rights are mere cosmetic right. Socio-economic and cultural 
rights are their means and relevant to them to realize the 
basic aspirations of meaningful right to life. 
Occupational accidents and diseases remain the most appalling 
human tragedy of modem industry. Health hazards faced by the workers in 
the Asbestos factories were brought to the attention of the Supreme Court in 
Consumer Education & Research Centre V. Union of Indicf' After taking 
note of the cases (eg., Charles Shobraj V. Supdt. Central Jail, TihaP^, Sunil 
Batra V. Delhi Admn. ) in which it has been held that the right to life in 
Article21 includes "right to human dignity", the court now held that "right to 
health, medical aid to protect the health and vigour of a worker while in 
service or post-retirement is a fundamental right under Article21, read with 
DPSP in Arts. 39(1), 41, 43, 48A and all related Articles and fundamental 
human rights to make life of the workmen meaningful and purposeful with 
dignity of person.^ ^ 
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Care Homes : In Vikram Deo Singh Tomar V. State ofBihar^^, the Supreme 
Court has taken note of pitiable conditions prevailing in care homes 
maintained by the state of Bihar for woman and children and has directed the 
state to improve matters in these homes and provide at least the minimum 
living conditions ensuring human dignity. 
The Court has emphasized that India is a welfare state and the 
Indian Constitution lays special emphasis on the protection and well being of 
the weaker sections of the society including women and children. Article 21 
envisages a quality of life consistent with his human personality. "The right to 
live with human dignity is the fundamental right of every Indian citizen. 
Again, in Upendra Baxi V. State ofU.P.'^^, the Supreme Court gave 
directions to the state Government seeking improvement of the living 
conditions in the Government protective home at Agra. 
Right to Shelter : In Shantisad Builders V. Narayan Khimlal Totame,^^ the 
Supreme Court has ruled that the right to life is guaranteed in any civilized 
society. That would take within its sweep the right to food, the right to 
clothing, the right to decent environment and a reasonable accommodation to 
live in., The difference between the need of an animal and a human being for 
shelter has to be kept in view. For an animal it is the bare protection of the 
body; for a human being it has to be a suitable accommodation which would 
allow him to grow in every aspect physical, mental and intellectual. 
In P.G. Gupta V. State of Gujrat^^ and State of Karnataka V. 
Narasimhamurthy*^' the Court has read the right to shelter in Article 19(l)(d) 
and Article21 to grantee right to residence and settlement. Protection of life 
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guaranteed by Article 21 encompasses within it ambit the right to sheher to 
enjoy the meaningful right to life. The right to residence and settlement is 
regarded as a fundamental right under Article 19(l)(e) and it is a facet of 
inseparable meaningful right to life under Article 21, Food shelter and 
clothing are minimal human rights. 
Again, in Chameli Singh V. State ofU.P.'^^, the Supreme court has 
emphasized upon the right to shelter and has expounded its own concept of a 
shelter. The court has observed: 
"Shelter for a human being, therefore, is not a mere protection 
of his life and limb. It is home where he has opportunities to 
grow physically, mentally, intellectually and spiritually. 
Therefore, right to shelter includes adequate living space, safe and decent 
structure, clean and decent surroundings, sufficient light, pure air and water, 
electricity, sanitation, and other civic amenities like reads etc. so as to have 
easy access to his daily avocation. The right to shelter, therefore, does not 
mean a mere right to a roof over one's head." 
Sexual Harassment: The Supreme court has made a novel use of Article21, 
viz, to ensure that the female workers are not sexually harassed by their male 
CO-workers at their place of work. 
In Vishaka V. State of Raajasthana ^, the Supreme court has 
declared sexual harassment of a working woman at her place of work as 
amounting to violation of rights of gender equality and right to life and liberty 
which is a clear violate on of Arts. 14, 15 and 21 of the constitution. 
Article 21 guarantees right to life with dignity. Accordingly the court 
has observed in this connection.'* :^ 
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"The meaning and content of the fundamental rights guaranteed in 
the constitution of India are of sufficient amplitude to encompass all the facets 
of gender equality including prevent ion of sexual harassment or abuse". 
Sexual harassment also violates the victim's fundamental right under 
Article 19 (l)(g) "to practice any profession or to carry out any occupation, 
trade or business."*' 
In the absence of any domestic law relating to sexual harassment in 
India, the Supreme court has itself laid down under Article 32, some 
directions for prevention of such harassment.'** These directions are binding 
and enforceable and are required to be strictly observed in all work lace until 
suitable legislation is enacted to occupy the field. 
In Apparel Export Promotion Council V. A.K. Chopra'^, the Supreme 
Court repeated the Vishaka ruling where the Court has observed: 
"There is no gainsaying that each incident of sexual harassment, at 
the place of work, results in the violation of the fundamental right to gender 
equality and the right to life and liberty - the two most precious Fundamental 
Rights guaranteed by the constitution of India... In our opinion, the contents 
of the fundamental rights guaranteed in our constitution are of sufficient 
amplitude to encompass all facets of gender equality, including prevention of 
sexual harassment and the courts are under the constitutional obligation to 
protect and preserve those fundamental rights. The sexual harassment of a 
female at the place of work is incompatible with the dignity and honour of a 
female and needs to be eliminated...." 
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Rape : Rape has been held to be a violation of a person's Fundamental Right 
guaranteed under Article 21. "Right to life" means "the right to live with 
human dignity". Right to life would, therefore include all those aspects of life 
which go to make a life meaningful, complete and worth living. Rape is a 
crime against basic human rights and is also violative of the victim's most 
cherished of the Fundamental Rights, namely, the right to life contained in 
Article 21.^ ^ 
Sadly, in practice the odds are still stacked against the victim. 
Mathura, a 16 years old tribal girl, had the misfortune to experience this at 
firsthand. On March 26, 1972, she was raped by two policemen in the 
compound of Desai Ganj Police Chowky in Chandrapur district of 
Maharashtra. Her relatives, who had come to register a complaint, were 
patiently waited outside even as this heinous act was being perpetrated in the 
police station. When her relatives and the crowd threatened to bum the police 
chowky down, the two guilty policemen - Ganpat and Tukaram, reluctantly 
agreed to file a panchnama. 
The case came up for hearing in the sessions court on June 1, 1974. 
But the judgement pronounced turned out to be in favour of the accused. 
Mathura was accused of being a "liar". It was stated that since she was 
"habituated to sexual intercourse", her consent was given. Under the 
circumstances, only sexual intercourse could be proved not rape.^ ^ 
The Nagpur bench of Bombay High Court set aside the judgement of 
the session s Court and sentenced Ganpat and Tukaram to five years and one 
yr. rigorous imprisonment respectively. The judgement was that passive 
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submission due to fear induced by serious threats could not be construed as 
willing sexual intercourse.^ '^  
However, the Supreme Court again acquitted the policemen. The 
judgement said that Mathura had not raised an alarm and there were no visible 
marks of injury on her body. The judgement did not distinguish between 
consent and forcible submission.^ ^ 
Other Unjust Judgements : 
The Mathura case stirred the conscience of the whole nation.. But it 
was not the only case of its kind. Sakina, a poor 16 years old girl from Kerala 
had been lured to Emakulam with the promise of finding a job. There, she 
was sold and forced into prostitution. For 18 months, she was held in captivity 
and raaped by clients. A complaint by a neighbour led to her rescue. Aided by 
her parents and an advocate, Sakina filed suit in the high Court, naming the 
upper echelons of Kerala's bureaucracy and society.^ ^ The High court 
quashed the case, observing "It is improbable to believe that a man who 
desired to have sex on payment would come to a reluctant woman". The 
judgement added, "The version of a woman of this disposition is not so 
sacrosanct as to be taken for granted." This despite knowing that the girl had 
been beaten and held against her will.,^' 
In the case of Md. Habib, a High Court bench allowed a rapist to go 
scot-free merely because there was no injury to his penis, assuming that the 
victim had not resisted. That the victim was a seven year old girl who had 
suffered a ruptured hymen and bite marks on her body was not taken into 
consideration. Even witnesses, who saw the rape at a bus stop and then 
deposed in the court, were unable to sway the courts judgement.^ ^ 
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Fortunately, the outrage, resentment and demand for more stringent 
anti-rape laws, generated by the Mathura case, led to the criminal law 
Amendment Act 1983. It amended section 376 of the Indian Penal code and 
stipulated that the penalty for rape should not be less than seven years. It also 
provided for trail in camera and inserted a clause, making the disclosure of the 
victim's identity a punishable ofence.^ ^ 
Article 21 of the constitution of India, which provides, "No person 
shall be deprived of life or personal liberty except according to procedure 
established by law" made the rosters of Supreme Court judgements for the 
first month of the year 2000. A Bangladeshi woman who had been raped by 
railway employees at Calcutta's Howrah station was judged to have been 
deprived of her personal liberty, and awarded substantial damages. Two 
interesting aspects of this case were that: 
The Court decided that the constitutional protection to life and liberty 
that all citizens of the state have, are also enjoyed by those who are not 
citizens, although these rights might be curtailed for foreigners subject to the 
interests of the state. 
The Railway Board was found to be liable and ordered to pay the 
damages; in doing so the Court overruled the claim that acts of criminal 
behaviour conducted by the employees could not be considered "official" 
duties. The court appears to have decided that the actions of the employees 
during the conduct of their duties was actionable against the employer, 
whether it was sanctioned or not. The woman had been escorted on to railway 
property by employees under the false pretext of providing official assistance, 
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and in the courts view, this met earlier defined standards of employer liability 
for the actions of employees.^ " 
Health and Environment: 
Apart from several personal rights which the Supreme court has spell 
out of Article 21, the Supreme Court has made a signal contribution to the 
welfare of the people by using Article 21 for the improvement of the 
environment. '^ 
Clemenceau Case : Clemenceau, French Warship with its deadly toxic 
contaminants included 130 tons of asbestos - a hazardous waste was decided 
for dismantling. French succeeded in the year 2004 in entering into a contract 
with the Alang-World's largest ship breaking yard located in India. However, 
this contract and entry of the ship into India was opposed by environmental 
groups like Greenpeace India, Anti-Asbestos Groups, etc. on the ground that 
it violates Basel convention at the International level and Article 21 of the 
Indian Constitution - Right to health and Right to pollution free 
environment.*^ ^ 
Article 21 gets violated on the clam's entry into India because as 
continuous inhalation of Asbestos would result in developing one of the three 
fatal diseases such as Asbestosis - the scarring of the lung leading to 
shortness of breath, Mesothelioma - cancer of the lining on the lungs and 
stomach and lung cancer and finally it will pOollute the atmosphere also. It 
takes 15 to 20 years to develop from the first exposure for a person to be 
effected with asbestos. He can't be aware of sudden change in his health after 
breathing in asbestos fibres. The clam's entry into India would therefore 
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deprive a person from enjoying his rigiit to health, right to pollution free 
environment and his right to live.^ ^ 
On behalf of Greenpeace and several Anti Asbestos Group, Research 
Foundation for science policy of India filed a writ petition against the Indian 
Government before the Supreme Court of India seeking stoppage of the ship 
from entering into India. The Apex court passed its interim order authorizing 
the Supreme Court Monitoring committee on Hazardous Waste Management 
to submit a report on LeClemenceau and prohibited the ship from entering 
into Indian waters till 13"* February 2006- the day the Supreme Court should 
give its final adjudication on the case.^ '* 
However, on 15* Feb., 2006 the French President Jacques Chirac 
considering the above violations - Basel convention and Art 21 of the Indian 
Constitution, and the impact of such violation on the people of India suo moto 
Called back the Clemenceau, the ship with abundant toxic substances.^ .^ 
Coca Cola Case : This is another case of corporate rights V. Person's right to 
live. In the year 2000, Coca Cola set up a plant at Plachimada in Palghat Distt. 
of Kerala. Within a year of its establishment the ground water in the area 
• 
started to decline and wells got polluted. On O?'^  April, 2003 Mylamma, an 
adivasi woman took, the initiative to start an agitation which forced the 
locally elected Govemment-permatty panchayat not to renew the license of 
Coca Cola Company. The matter of non-renewal of license went to the Kerala 
high court of adjudication^ .^ 
The High Court of Kerala had to look into two issues - firstly, the 
issue of Earth Democracy ad the rights of the Panchayat and the local 
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community, and secondly the issue of excessive exploitation of water by 
Coca-Cola, The contention of Panchayat is that the Coca Cola company in 
Plachimada excessively exploited the ground water, thereby causing acute 
drinking water scarcity in the are of Perumatty and nearby places. It was 
further contended that it is the ultimate authority to decide on the matters 
related to water resources since the protection and preservation of water 
resources are exclusive domain of the Panchayat. It concluded its contention 
stating that it has taken the decision of non-renewing the license of Coca Cola 
company at Palchimada as it has primarily violated the Fundamental Right to 
live of a person guaranteed under Article21 of the Indian Constitution. The 
court observed that the Coca Cola Company, though extracted the ground 
water at the admitted amounts, yet it has no legal right to extract an 
extraordinary amount of natural wealth. On 12* December, 2003 the court 
upheld the case in favour of Perumatty Panchayat and ruled that the Coca 
Cola Company did not have the unfettered rights to withdraw ground water. 
In its judgement the concept of Earth's Democracy and the Fundamental 
Right - Person's right to have pollution free water is reflected. The coca cola 
plant at Plachimada was made to shut down.^ ^ 
On 07* April 2005, the Kerala High Court over ruling its previous 
order opened the case for fresh adjudication. 
Pursuant to this there exists five Special Leave Petitions (SLP) 
pending before the Supreme Court, challenging the High Court judgement. 
The Supreme Court judgement is yet to be pronounced. 
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The Apex Court, before rendering its decision on this case, is 
required to consider even the allegations made on the company's product 
coke. It is alleged that coke contains the toxic substances which is injurious to 
the health of the people and thereby once again the company violated the right 
to life under Article21 of the Indian Constitution, 
Kudremukh Case : 
In the Supreme Court's ruling in 2002 on Kudremukh case it was 
observed that the "duty is cast upon the Government under Article 21 of the 
constitution of India to protect the environment and the two salutary 
principles which govern the law of the environmental are (I) the principle of 
sustainable development and (II) the precautionary principle". Environmental 
protection aims at sustainable development which in turn fulfils a person's 
right to life under Article 21 of the Indian Constitution.^ ^ 
In the year 1969, Kudremukh Iron Ore company Limited (KIOCL) 
took over 3703 hectares of Shola forest land in the Kudremukh area of the 
Western Ghats of Southern Kamataka on a 30 year lease from the Kamataka 
State Government KIOCL principle business is to extract iron ore. On expiry 
of its lease period on 25* July 1999 it carried out its functions based on the 
temporary working permission granted by the Ministry of Environment and 
Forest til] a petition for its closure is filed with the Supreme Court. 
The closure petition stated that way back in 1987 the Government by 
notification declared Kudremukh as a National Park and hence it comes under 
the Wildlife (Protection) Act, 1972 which disallows any non-forestry 
operations including mining activity within the protected area. Despite this 
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notification, KIOCL continued its operations on the basis of the lease granted 
to it two decades prior to this notification. When appeals to the Kamataka 
State Government for closure of KIOCL and inclusion of leased areas into 
National Park, Proved unsuccessfiil, K.M. Chinappa, a retired forest officer, 
filed an interlocutory application with the Supreme Court in 2001 wherein 
Godavarman Thirumalpad V. Union of India case is highlighted.'^ 
In the application Chinappa contended with the evidence that the 
KIOCL through its mining operations caused on everlasting damage not only 
to the environment of the Kudremukh region but also to the Bhadra river and 
reservoirs to agricultural land down streams. Millions of farmers dependent 
on the river for their cultivation, thereby livelihood were placed in hazardous 
situations due to the impact of sediment from the mines brought down 
through the river. He further contended that KIOCL included 56 hectares of 
forest land for its mining operations between 1999-2002, i.e. after the lease 
expired contravening the provisions of the laws in force. The C & A.G. of 
India estimated environmental damage from this unauthorized use of land to 
the extent of Rs. 19.33 crores. On 30*^  October 2002, the Supreme court 
upheld the judgement in favour of Chinappa and ordered KIOCL for closure 
of mining operations and to vacate the Kudremukh area by December 2005. 
The Apex Court also constituted a Supreme Court Monitoring Committee to 
oversee the closure proceedings. 
It is a welcoming judgement as it ensures sustainable development, 
which in turn ensures the protection of the fundamental right of a person 
mainly right to life under Article21 of the Indian Constitution. 
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HIV Positive Persons : Yet no law has been enacted in India defining the 
rights and duties ofHIV infected persons. Therefore, the Courts are seeking to 
fill in the legal gap by their decisions. Within the last few years, several 
pronouncements have been made by the Supreme Court and the High Courts 
concerning such person. 72 
In Mr. X v. Hospital Z73, the Supreme Court was called upon to 
decide a very crucial question in the modem social context, viz, can a doctor 
disclose to the would be wife of a person that he is IDV positive? Does it 
infringe the right to privacy of the person concerned.? 
The court has answered both of these question in the negative. The 
Court has argued that the lady proposing to marry such a person is also 
entitled to all the human rights which are available to any human being 
The "right to life" guaranteed by Article 21 "'would positively include 
the right to be told that a person with whom she was proposed to be married, 
was the victim of a deadly diseases, which was sexually communicable". 
Moreover, when two fundamental rights clash, viz, that of the person 
concerned (right to privacy) and that of the would be wife (to live a healthy 
life also guaranteed by Article 21 ), "the Right which would be advance the 
public morality or public interest, would alone be enforced through the 
process of court. 
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GAP BETWEEN THEORY AND PRACTICE 
Right to Equality (Articles 14-18): 
Article 14 guarantees equality before the law to all persons. 
Article 15 lays emphasis on prohibition of discrimination on the basis of 
sex, religion, race, caste place of birth etc. 
Article 16 guarantees equality of opportunity in matters of public 
employment. 
Article 17 abolishes untouchability and forbids its practice in any form. 
Article 18 abolishes all titles and the State is prohibited from conferring 
titles on any person except the titles of military or academic distinction.' 
In Air India Vs. Nargesh Meerza^ - (1981) - the right to equality was 
violated. 
Under the relevant regulation of Air India Corporation (AIC)Act, and 
Indian Airlines Corporation (lAC) Act, there was discrimination made 
between the conditions of retirement and termination of service pertaining to 
Air Hostesses and those of Male pursers forming part of the same cabin crew 
and performing similar duties. These conditions were that an Air Hostess under 
AIC retired from service -
1. On attaining the age of 35 years, or, 
2. On marriage, if it took place within four years of service, or, 
3. On first pregnancy. 
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This amounts to violation of Article 14 (Right to Equality) and Articles 
15 and 16 (no discrimination on the basis of sex) and (equality of opportunity 
in the matter of public employment) of the Indian constitution. 
The law prohibits discrimination in the work place but enforcement was 
inadequate. In both, urban and rural areas women were paid less than men for 
the same job. Women experienced economic discrimination in access to 
employment and credit, which acted as an impediment to women owing a 
business. The promotion of women to managerial positions within business 
often was slower than that of males. State government supported micro-credit 
programs for women that began to have an impact in many rural districts. 
Constitution of India provides for equality and under Article 17 
abolishes untouchability and discrimination. But in day to day life 
discriminations are very much common. In some of the states of India, Dalits 
are not allowed to use the wells and tanks maintained by upper caste people. 
The children of Dalits are not allowed to play with those of upper-caste 
children. 
hi State ofKarnatak Vs. Appa Balu Ingale,^ the respondents were tried 
for offences under Section 4 and 7 of the protection of Civil Rights, 1995 and 
convicted and sentenced to undergo simple imprisonment for one month and a 
fine of Rs. 100 each. The charge against the respondents was that they 
restrained the complainant party by show of force from taking water from a 
newly dug-up tube well on the ground that they were untouchables. The High 
Court acquitted them. The Supreme Cour; upheld the conviction. The court 
held that the object of Article 17 and the Act is to liberate the Society from 
blind and ritualistic adherence and traditional belief which has lost all legal or 
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normal base. It seeks to establish new ideas for society - equality to the Dalits 
at par with general public, absence of disabilities, restrictions or prohibitions on 
grounds of caste or religion. 
In a rape case of a Dalit woman, in Dovsa District of Rajasthan, the 
Medical officer refused to medically examine the rape victim and suggested her 
to take bath and come for medical examination. This was intentionally done by 
the medical officer to dilute and deviate the evidence and to favour the 
perpetrators. 
The above mentioned case amounts to violation of Arts. 14 & 17 of the Indian 
Constitution.^  
Right against exploitation 
Prohibition of 'Traffic in Human Beings' and Forced Labour : 
Article 23 of the constitution prohibit traffic in human beings, begar 
and other similar forms of forced labour and exploitation. Although this Article 
does not specifically speak of children, yet it is applied to them and is more 
relevant in their context because children are the most valuable section of the 
society. It is a known fact that many children are exploited even by the parents 
who allows their exploitation because of their poverty. They are deprived of 
education, made to do all sorts of work injurious to their health and personality. 
In rural areas, children are pledged by destitute parents to the landlords as full 
time servant or part time worker. In urban areas, the exploitation of children on 
myriad form exists such as helpers to artisans and skilled workers and also as 
domestic servants. Millions of children are exploited in violation of this 
fundamental right and no adequate legislature and administrative measures 
have been taken by the state. 
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In reference to children the word 'begar' can be given a wide 
connotation. Begar does not require total absence of payment. Even inadequate 
payment for the work rendered by the child amount to beggar or forced labour. 
Sometimes, the children of tender age are enticed for the flesh trade, thus all in 
violation of Article 23. 
The sexual abuse of children has increased considerably during the last 
decade or so, and every tenth child in India was victimized. Child prostitution 
occurred in the cities, and there were an estimated 50,000 child prostitute 
nationwide. More than 2.3 million girls and women were believed to be 
working in the sex industry withm the country at any given time, and more than 
200,000 persons were believed to be trafficked into, within or through the 
country annually. Women's right organization and NGOs estimated that more 
than 12000 and perhaps as many as 5000 women and children were trafficked 
into the country annually from neighbouring states for the sex trade. According 
to an International Labour Organization report, 15% of the country's estimated 
2.3 million prostitutes were children, while the U.N. reported that an estimated 
40% were below 18 years of age. A large proportion of the women forced into 
sexual exploitation were tribals. NGOs estimated that there were approximately 
100,000 to 200,000 women and girls working in brothels m Mumbai and 
400,00 to 100,000 in Calcutta. 
Many indigenous tribal women were forced into sexual exploitation. 
According to the Indian Center for Indigenous and Tribal peoples (ICITP), 
more than 40,000 tribal women mainly from Orissa and Bihar, were forced into 
economic and sexual exploitation, many came from tribes that were driven off 
their land by national park schemes. 
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Domestic violence was common and a serious problem. In a survey by 
the National Family Health Survey released in 2002, 56% of the women said 
that domestic violence was justified. These sentiments led to under reporting 
and, combined with in-effective prosecution, made progress against domestic 
violence difficult. According to the National Crime Record Bureau (NCRB), 
there were 49.170 cases of domestic violence reported in the country from 
1998-2001. According to NGOs approximately 700 deaths each year in country 
are from dowry-related burnings. 
The issue of rape received increased political and social attention 
during the year. The majority of rapes are never reported to the authorities. The 
NCRB reported that there were only 16075 cases of rape from 1998-2001. 
However the Home Ministry reported in February that, in 2001 there was a 
o 
16.5% increase in reported rape cases as compared to 2000 . 
Prevention of Devdasis Act has been in the statute book since 1935 
and amended recently but the system continues even today despite 
governmental ban, still the girls are dedicated to the Goddess and forced into 
virtual prostitution and made to entertain males in order to invoke the 
blessings of the Deity. It was estimated that in Delhi 50% of the prostitutes are 
Devdasis and in Bombay, Pune, Sholapur and Sangli, 15% of them are 
Devdasis.^  
Sati, the practice of burning widows on the funeral pyre of their 
husbands, was banned, but continued to be to be practical in some areas. There 
were no developments in the arrest of 15 persons in cormection with the 2002 
Sati incident in Madhya Pradesh.'° 
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The Convention on the Rights of the child clearly lays down the role 
of the state in the protection of the child in Article 34, where it notes that the 
state will undertake to protect the child from all forms of sexual exploitation 
and abuse. Article 35 and 36 state that all appropriate national, bilateral and 
multilateral measures will be taken by the state to prevent abduction, sale and 
traffick in children, coercion to engage in unlawfiil sexual activity, and all 
forms of excitation such as prostitution or pornographic performances. It also 
states that all children must receive the opportunity to discover their identity 
and realize their self worth in a safe and supportive environment. But when a 
child is sexually exploited, what is denied is his/her childhood.*' 
Recently, there has been increasing awareness, in the country, of the 
menacing aspects and repercussions of child prostitution. The difference 
between reality and application of the law shows that the issue of child 
prostitution is more hidden than exposed. This sorry state of affairs rather 
compounded the problem in the country and the Human Rights Commission 
has decided to have this issue considered on regular basis by a core group 
comprising, inter alia, the National Commission for Women, the Department of 
Women & Child Development, selected NGOs and UNICEF. This group is, 
among other things considering sufficiency of existing laws and the ways of 
improving upon their enforcement, necessity of making development on such 
issues of holding public meetings, seminars in the specific areas and so on in 
order to eliminate or minimize the child prostitution.'^ 
Commercial sexual exploitation of children is evident in an organized 
industrial sector from small business to large factories. There are people who 
use technology to sell the product to promote "good business". This 'industry' 
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is on abuse of children involved in deception, enslavement, bribery, and 
corruption at different levels. The impact of commercial sexual exploitation on 
child has assumed staggering positions. The child loses its childhood, its 
dignity, often its fiiture. These are unquestionable causes, but these are mal-
effects of exploitation which are more miserable. The most obvious of these 
relates to the health of the child. HIV/AIDS is both a cause and consequence of 
commercial, sexual exploitation of children. 
The evidence shows that children are being chosen as sex partners by 
the miscreant people who consider sex with a child as "safer". Having sex with 
a child, it is thought, protects from HIV/AIDS, because the child is more likely 
to be "clean". Children in prostitution who often forced to take more clients 
than adult might accept and are generally too weak to protest or avoid the 
situation. Moreover, children are physically more vulnerable to infection 
because of their socio-economic weakness. The 'virgin' child is sought by 
many customers as the "safest". 
Right to Freedom of Religion 
The constitution of India provides for secular Government and the 
protection of religious freedom, and the central Government generally 
respected these provisions in practice; however, it some times did not act 
effectively to counter attacks against religious minorities and attempts by state 
and local Governments to limit religious freedoms. This failure resulted, among 
other reasons, from the legal constraints inherent in the country's federal 
structure and from the inadequacies in law enforcement and justice systems. 
The ineffective investigation and prosecution of attacks on religious minorities 
was interpreted by some extremist element as a signal that such violence likely 
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would go unpunished. Tension between Muslims and Hindus and between 
Hindus and Christians continued to pose a challenge to the secular foundation 
of the state. 
Although the law provides for religious freedoms, enforcement of the 
law was poor, particularly at the state and local levels, where the failure to deal 
adequately with intragroup and intergroup conflict abridged constitutional 
protections. 
The trial of Dara Singh and his 12 associates for the 1999 murder of 
Australian missionary Grahma Stains and his two sons concluded during the 
year. On September 23, the court sentenced Dara Singh to death and to his 
friends to life imprisionment.''* 
In a sensational case, in Kerala, religious tolerance took a beating on 
September 25 when goon attacked members of the Missionaries of Charity in 
the State's northern district here. The first attack came when two nuns were 
distributing food tokens in a Dalit colony, 13 K.M. fi:om the city. The second 
strike, by a 30 strong mob happened when the Mother Superior and other 
volunteers of the charity's Sneha Bhavan - a house for individuals - rushed to 
the scene in an ambulance to take the two Sisters hospital. IN all, nine 
volunteers including four nuns and three male priests were injured. ^ ^ 
No action was taken against persons who attacked Christians or 
Churches in 2002. Despite the reduction in physical attacks against Christians, 
some Hindu Nationalists continued on ideological campaign to limit access to 
Christian institutions and discourage or, in some cases, prohibit conversions to 
Christianity. In 2002, a cable television station promoting catholic values was 
launched in Kerala. 
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In Christian majority areas. Christians sometimes were the oppressors. 
In Tripura, there were several cases of harassment of non-Christians by 
Christian members of the National Liberation front of Tripura (NLFT), a 
militant tribal group with an evangelical bent.*^ 
Free and Compulsory education for Children 
Education in India 
When the Indian constitution was written in 1949, it includes in Article 
45, a commitment that the state shall endeavour to provide, within a period of 
ten years from the commencement of this constitution for free and compulsory 
education for all children until they attain the age of 14 years. That 
commitment was later differed until 1970 then until 1980, 1990, 2000 and 
according to a recent announcement from the H.R.D. Ministry, the target will 
be achieved by 2010. 
Calculated from 2001 census website : 
It seems between one third and one half of 06-14 yr. olds in India are 
to going to school, 46 and 70 million children from a total of around 170 
million. This astonishing statistic reflects both large numbers of children not 
being enrolled in school in the first place and even large number who started 
school but drop out before the age of 14 years. The problem of dropout can be 
illustrated by looking at the adult population. In 1991, the majority of adults 
(56,7%) have had less than three years of education and less than 20% had 
seven or more years. As with the literacy data, there is large gender difference 
in amount of education, 68.4% women had less than three years of and only 
12.3% had more than seven or more years. The figures of current drop-out are 
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equally shocking - in the school year 1997-98, 45% of children in the first five 
classes dropped-out, rising to 60% in the first eight classes. 
Factors in school non-attendance include-children working to supplement 
family income, taking on house works, casts of schooling such as books and 
uniforms.^ ^ 
Supreme Court Judgement in Unni Krishanan Vs. Andhra Pradesh -
1992. 
The Supreme Court in its judgement has held that - "the citizens of the 
country have a fundamental right to education. The said right flows from 
Article 21 of the constitution. This right is, however, not an absolute right. Its 
contents and parameters have to be determined in the light of Articles 45 and 
41."'^ 
Protection of Life and Personal Liberty : Article - 21 
Rioght toLIfe, Liberty and Property have always been considered as 
the essence of healthy society and civilization. Though the framers of the 
Constitution of the United States of America were the first to give a concrete 
shape to these fundamental human rights, nonetheless the idea was well 
conceived in 17* century when it was philosophized by social contractualist 
thinkers, Hobbes, Locke and Rousseau. The only right explicitly given to the 
people by Hobbe's Leviathan was 'right to life' while the other two 
philosophers adhered to 'right to personal liberty' and 'right to property'. This 
philosophical contemplation of H"' century paved the way for making 'right to 
life and personal liberty' as the first and foremost fundamental right that can 
not be taken away from the people under any circumstances.^ ^ 
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Right to life and personal liberty was incorporated in India's 
Constitution under Article21. This provision has undergone tremendous 
metamorphism on account of an entrenched definition of the terms 'right to life 
and personal liberty'. It has expanded from mere 'physical existence' to 
'human dignity'. The Supreme Court, as an interpreter and guardian of the 
Constitution has played a pivotal role in broadening the meaning of Article 21 
in the light of contemporary realities. The Art .provides "no person shall be 
deprived of his life and personal liberty except by procedure established by 
law." In Gopalan, the Supreme Court took a very narrow and conservative view 
of Article21, Right to life and personal liberty was confined only to physical 
existence. No correlationship was drawn between Article 21 and Article 19 
encompassing various freedoms, which are essential to make right to life and 
personal liberty more meaningftil and purposefiil. Moreover, 'procedure 
established by law' was defined in a way that it became a check only on the 
executive and not on the legislature, leaving thereby enough scope for the 
legislature to establish its hegemony. The minority judgement did take note of 
this fact and a different position was taken by Fazal Ali J. who held that the 
word "Law" in the phrase included not only the statutory enactments but also 
general principles of law as well as the principles of 'natural justice'. He 
referred to the decision of American Courts regarding the essential elements of 
"due process of law", which includes (1) notice (2) right to be heard (3) an 
impartial tribunal (4) orderly course of procedure. Therefore, "procedure 
established by law" must include the four, basic principles of "due process of 
law". But the majority of judges did not accept this view and the majority 
opinion declared that "procedure established by law" as interpreted by Das J. 
with reference to Oxford English dictionary, means "to render stable or firm; to 
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strengthen by material support; to fix, to settle, institute or ordain permanently 
by enactment". He held that the phrase "established by law" and consequently 
the word 'law' must mean state made law and can't possibly mean the 
principles of natural justice for no procedure can be said to have ever been 
enacted by those principles. In the same vein, Kania CJ who referred to the 
decision in King V. Military Governor of Hare Park Camp. Where the 
expression "in accordance with law" in Articles 6 and 70 of the Constitution 
was held to mean," not in accordance with the rules of natural justice but in 
accordance with the law in force.. 
Article 21 of the Constitution says that : "No person shall be deprived of his 
life or personal liberty except according to procedure established by law". 
Prior to Maneka Gandhi's decision. Article 21 guaranteed the right to life and 
Personal liberty to citizens only against the arbitrary action of the executive, 
and not from legislative action. The State could interfere with the liberty of 
citizens if it could support its action by a valid law. But after the Maneka 
Gandhi's decision Article 21 now protects the right to life and personal liberty 
of citizens not only from the Executive action but from the Legislative action 
also. A person can be deprived of his life and personal liberty if two conditions 
are complied with, first, there must be a law and secondly, there must be a 
procedure prescribed by that law, provided that the procedure is just, fair and 
reasonable."' 
'No man shall be taken into custody and imprisoned, disseised or outlawed, or 
exiled or in any way destroyed, save by the lawful judgement of his peers or by 
the law of the land' was the demand contained in Magna Carta which king John 
had to sign in 1215. The demand was reiterated in the Petition of Rights, 1628 
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which ultimately came to be recognized and observed as the rule of law in 
England. It was under this provision that the Executive had no privileges other 
than what the law for the time being conceded and it had to defend its actions 
before the ordinary courts of law and that only by the authority of law. The 
Privy Council in the case of Eshugbayi Vs. Government of Nigeria, observed 
that in accordance with British jurisprudence no member of the Executive 
could interfere with the liberty or property of a British subject on the condition 
that he could support the legality of his action before a court of justice, This 
rule has been followed by various High Courts in a number of cases even 
before the Constitution of India came into force, e.g. in P.K. Tare V. 
Emperor , Vimlabhai Deshpande V. Emperor etc. 
In England there is no constitutional provision safeguarding the life 
and persona liberty of a subject but the courts are vigilant and insist on 
conformity not only with the substantive provisions but also be procedural 
requirements laid dovm by the law. The Courts while construing statutes 
depriving a person of his life and liberty generally favour the individual and do 
not support the Executive action unless the relevant statute is clear and explicit 
and a petition for a writ of habeas corpus is the most important remedy for an 
individual who is deprived of his liberty .^ ^ 
Article 21, though couched in negative language, confers on every 
person the fundamental right to life and personal liberty. The two rights have 
been given paramount position by our courts. The right to life which is the 
most fundamental of all is also the most difficult to define. Certainly it can't be 
confined to a guarantee against the taking away of life, it must have a wider 
applicafion.^ ^ 'No person shall be deprived of his life, liberty or property 
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without due process of law' reads the 5* and 14* Amendment of the U.S. 
Constitution.^ ^ In Mann V. Illinois^^, Field, J. spoke of the right to life in the 
following words : 
"By the term 'life' as here used something more is meant than mere animal 
existence. The inhibition against its deprivation extends to all those limbs and 
faculties by which life is enjoyed. The provision equally prohibits the 
mutilation of the body by the amputation of an arm or leg, or the putting out of 
an eye, or the destruction of any other organ of the body through which the soul 
communicates with the outer world. Seemingly that was the impression 
drawn by some of the judges in A.K. Gopalan V. State of Madras . Though 
that case was concerned about the constitutionality of preventive detention of 
the petitioner which in any case was an infringement of the 'personal liberty' 
even in the narrowest sense of that term and therefore it may be said that the 
scope of 'personal liberty' was not an issue in that case, yet some of the learned 
judges looking at the difference in the expression in the U.S. and Indian 
Constitutions and relying upon the meaning given to 'personal liberty' by some 
English jurists concluded that 'personal liberty' was confined to freedom from 
detention or physical restraint. Indeed, this provision of the U.S. Constitution is 
a restraint on the legislature as well as the executive powers of the state and the 
courts have very liberally construed the expression 'due process of law' in 
favour of the subject. Justice Frankfurter in the case of Wolf Colorade^\ 
observed, 'Due process of law conveys neither formal nor fixed nor narrow 
requirements. It is the compendious expression for all these rights which the 
courts must enforce because they are basic tour free society. It is of the very 
nature of a free society to advance in its standards of what is deemed 
reasonable and right.' Then in Brooks V. Cardline^^, it was held that the 
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contents of 'due process' can not be enumerated once and for all and its pattern 
is to be picked out from the facts and circumstances of each case. Further, in 
Pawell V. Albama^\ Pointer V. Texas^'^, and in Rochin V. California^^ it was 
ruled that the standard to be applied for determining the concept of due process 
has been described as the fundamental Principle of Liberty and justice, 
meaning thereby the essentials of fairness and absence of conduct that shoclcs 
the conscience. ^ ^ 
One of the very important attributes of the rule of law is that executive 
action to be prejudice of or detrimental to the right of an individual must have 
the sanction of law. In Chief Settlement Commissioner, Rehabilitation Deptt., 
Punjab V. Om Prakash^^ the Supreme court held that in our Constitutional 
system the central and the most characteristic feature was the concept of rule of 
law which meant in the present context authority of the law courts to test all 
executive actions by the standard of legality.^ * 
Thus the present position is that rule of law has been firmly embedded 
in our legal system and forms an integral part of our law. Even before the 
coming into force the provisions of Article 21, the state had no power to 
deprive a person of his life and person liberty without authority of law. It is 
through Article 21 that an aspect of this doctrine has been made a part of the 
fundamental rights under Part III of the Constitution. Before taking note of the 
transformation of the phrase 'procedure established by law' in our Constitution, 
to the connotation of the phrase due process' in our Constitution, to the 
connotation of the phrase 'due process' in U.S. Constitution and dwelling on 
the judicial creativity in this region and the important consequences of the new 
dimensions of Article 21, it will not be out of place to have a look at the 
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background in which this Article of the Constitution was enacted. Wliile the 
Constituent Assembly was engaged in preparing the draft Constitution the 
Universal Declaration of Human Rights by the U.N. General Assembly came 
on December 10, 19848. The provision in Article 3 of this Declaration read that 
every one had the right to life, liberty and security of person and Article9 
thereof provided that no one shall be subjected to arbitrary arrest, detention or 
exile. Similarly Article 10 of this Declaration provided that every one was 
entitled in full to a fair an public hearing by an independent and impartial 
tribunal in the determination of his rights and obligations and of any criminal 
charge against him.^ ^ 
The provision under Article 21 of our Constitution does not guarantee 
the right to life and personal liberty to any one. It only ensures the protection of 
such right and this necessarily implies the existence of right to life and personal 
liberty. So H.M. Seervai has said that Article 21 does not confer a right to life 
and personal liberty. It assumes or recognizes the fact that those rights exist and 
affords protection against the deprivation of those rights to the extent these are 
provided.'*^ Thus the main object of the provision under Article 21 was to 
provide for a law under which a person could be deprived of his life and 
personal liberty and that it must lay down a lawfiil procedure for such 
deprivation. The Courts have power to adjudge it void and ultra vires if it 
violates any of the fiindamental rights.'*' 
Due Process 
Genesis of Due Process : When the American colonists thought of adopting 
Article 39 of the Magna Carta (1215 A.D.) in their state constitutions, some of 
them retained the expression by the law of the land', but some adopted the 
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variant by due process of law', which expression was eventually adopted in the 
constitution of the United states by the Fifth and the Fourteenth Amendments .^ ^ 
As interpreted by the courts, the expression 'due process of law' came to be 
regarded as a limitation against the Legislature itself, and no merely as a 
limitation against the Executive. The process in which this metamorphosis took 
place was as follows : 
In the United States, there was no limitation imposed upon any of the 
Fundamental Rights added to the constitution by the first Ten Amendments of 
1791. But it was soon realized that for the maintenance of public order, for the 
prevention of corruption of the public morals, incitement to crime and the like, 
some limitations must of necessity be imposed on the liberty of the individual. 
Therefore the Supreme court, in interpreting the constitution, had, to invent the 
doctrine of 'Police Power' of the states, under which the states have the 
inherent power to impose such restrictions upon the exercise of the 
Fundamentals Rights as are necessary to portent the common goog, e.g., public 
health, safety and morals.'*"' 
"The liberty of the individual to do as he pleases, even in irmocent 
matters, is not absolute. It must frequently yield to the common good.'*'' In other 
words, the police power is founded on the theory that - 'the whole is greater 
than the sum total of all the parts, and when the individual health, safety and 
welfare are sacrificed or neglected, the state shall suffer'*^ . In an organized 
society, without which there can not be any safeguard of individual rights, there 
can not be any right which is injurious to the community as a whole. The police 
power is thus the authority to establish those rules of good conduct and 
neighbourliness which are calculated to prevent a conflict of rights and to 
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ensure to each the uninterrupted enjoyment of his own, so far as that is 
reasonably consistent with a corresponding enjoyment by others. It is the 
governmental power of self-protection that permits reasonable regulation of 
rights and property in particulars essential to the preservation of the community 
from injury/^ 
Due process - a limitation upon the 'Police Power' of the Legislature : 
Due to the guarantee of 'due process' in the 5 and the 14 
Amendments, the police power of the state must be exercised subject to the 
constitutional limitations, including 'due process'. The result is that the 
regulations which may legitimately be imposed by the state in the exercise of 
the police power, to safeguard collective interests, must not be arbitrary or 
oppressive.'*^ 
Due process of law, in other words, operates as a limitation upon the 
power of the Legislature in as much as "the determination by the legislature of 
what constitutes proper exercise of Police power is not final or conclusive, but 
is subject to supervision by the courts.'*^ 
It extends to Administrative and Judicial action of the State, as well 
Since a person may be deprived of his life and liberty not only by 
legislative action but also by administrative or judicial action and the doctrine 
of 'due process' was evolved in order to protect an individual from any 
arbitrary action of the Government, it came to be developed as a limitation 
against the Executive and the Judiciary as well^ .^ In the resuh, a state cannot 
make any law imposing restrictions upon any of these Fundamental Rights, 
without conforming the requirements of'due process'. 
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The Concept of Due process under the U.S. Constitution : 
The 5* and the 14"" Amendments to the American Constitution says -
'•No person shall be deprived of his life, liberty or property without due process 
of law". The word liberty has been interpreted to include all the Fundamental 
Rights, e.g. '^ 
I -Freedom of speech; II- Freedom of Press, 
III - Freedom of Religion; IV - Freedom of Assembly, 
V- Freedom of Movement and Residence; 
VI - Freedom of Profession, business; 
VII - Welfare of the community, including even its political well-being. 
'Due Process' is a dynamic concept, and the supreme Court has refused 
to give it any static definition. Broadly speaking it negatives anything which is 
'arbitrary'^ ^ or 'shocking to the universal sense of justice'^^ having regarded to 
the circumstances of each case. Thus, under this power, the American Judiciary 
claims to nullify any legislation, which may be otherwise valid, on the ground 
that there is something which seems to be arbitrary^ "* or opposed to the 
'fundamental principles of liberty and justice'^ ^ or 'unfair'^ ^ to the Bench of 
Judges which tries the particular case in relation to which the statute comes to 
court. Any state action, legislative, administrative or judicial, which violates 
'due process', either directly or indirectly, is void. 
Modern Positive Content: 
It would not be correct to suppose that the American concept of 'due 
process' has solely a negative impact. The expansion of its interpretation has 
given it a positive significance which the judiciary may wield to interfere with 
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any state action which fails to conform an affirmative standard of social well 
being, according to the court's own estimate. It has gone to the extent of 
encompassing a woman's right to terminate her pregnancy^^ or to use 
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contraceptives. 
Thus, though originally regarded as a negative or regulatory power to 
protect the community from injury resulting from individual action, the trend of 
judicial decisions in the United States is to regard it as something more, viz, the 
power of the state to ensure 'general convenience', prosperity and welfare'. 
Thus, in upholding a total prohibition of the use on the public streets of 
amplifiers emitting 'loud and raucous noise', the court observed - "The police 
power of a state extends beyond health, morals and safety and comprehends the 
duty with in constitutional limitation, to protect the well-being and tranquility 
of a community.^ " 
Indian Provision : 
Article 21 : Art. 21 of the constitution of India says - "No person shall be 
deprived of his life or personal liberty except according to the procedure 
established by law". 
In Gopalan 's^' case, the makers of our Constitution sought to avoid the 
'due process' concept of American constitution not only because of its 
vagueness and unpredictability but also because it would usher in judicial 
interference with legislation, by means of the engine of judicial review. The 
makers of the constitution sought to provide, instead, that any procedure 
prescribed by the legislature would safeguard life and liberty against executive 
tyranny and that there would be no judicial review of any criminal law, on the 
ground of reasonableness or otherwise of such law. 
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The majority of the supreme court in Gopalan's case held that the 
American doctrine of 'due process' should not be imported into our 
constitution because it had been discarded by the Constituent Assembly and 
that the expression 'procedure established by law' meant any thing prescribed 
by a law enacted by the Legislature or anything having the force of law. The 
foregoing majority view in Gopalan's^^ case held the field for over two decades 
until a preference for the minority view of Fazal Ali, J., was expressed. 
In Gopalan's^"* case, the minority view of Fazal Ali, J., was that the very 
word 'procedure' meant "certain definite rales of proceeding and not 
something which is a mere pretence for procedure". The word 'established', 
again, would suggest "certain fiindamental principles of justice which inhere in 
every civilized system of law". Therefore it can not exclude the universally 
accepted rule of natural justice that no man can be condemned without a 
hearing by an impartial tribunal. Hence the minority concluded that 
notwithstanding the omission of the expression 'due process', Article 21 of our 
Constitution must be held to guarantee the four major ingredients of American 
due process, viz, (i) Notice; (ii) Opportunity to be heard; (iii) An impartial 
Tribunal; (iv) An orderly course of procedure. 
In 1978 came the opportunity for applying the doctrine of integrated 
scheme to the interpretation of Article 21, before a seven Judge Bench of the 
Supreme Court in Maneka's Case^ .^ It was a case where the consitutitonality of 
S.10(3)(c) of the Passport Act, 1967 (under which the petitioner's passport had 
been impounded) was challenged. Though no formal order was made by the 
court because of certain undertakings given on behalf of the Government, the 
court made revolutionary pronouncements which have made this judgement a 
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turning point in the history of due process and judicial review in the context of 
Article 21 of the Constitution. 
(i) For the first time, Bhagwati, J., for a Bench of 7 Judges, observed -
"There can be no doubt that in view of the decision....in Cooper V. 
Union of India, the minority view (in Gopalan's case) must be regarded 
as correct and the majority view must be held to have been over ruled.^ 
(ii) Therefore, it must be taken to that 
"Article 21 does not exclude Art. 19 and that even if there is a law 
prescribing procedure for depriving a person of 'personal liberty' and there is 
consequently no infringement of the fundamental right conferred by Article 21, 
such law, in so far as it abridges or takes away any fundamental right under 
Article 19 would have to meet the challenge of that Article.^^ 
Article 21 was thus no longer confined to invalidating arbitrary action 
(as Gopalan held) but was extended to invalidate laws which prescribed an 
unjust, unfair or unreasonable procedure. Thus Maneka's case introduced 
American Judicial review, in its full swing. 
In Maneka's^* case, Bhagwati, J., further explained his theory to say -
"The principle of reasonableness, which legally as well as 
philosophically, is an essential element of equality or non-arbitrariness 
pervades Article 14 like a omnipresence and the procedure contemplated 
Article 21 must answer the test of reasonableness in order to be in conformity 
with Article 14, it must be "right and just and fair" and not arbitrary, fanciftil or 
oppressive; otherwise, it would be not procedure at all and the requirement of 
Article 21 would not be satisfied.^^ 
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Importing Procedural due process into Article 21 : 
Departing from the orthodox view in Gopalan^ ,^ since 1978 the Indian 
Supreme Court has thus come to hold that a just and fair trail is guaranteed by 
the unostentatious Article 21 of the Indian constitution, as by the American 
Due process clause. 
In his concurring judgement in Sunil Batra '^ case, Iyer, J., made the 
following observation, which has been endorsed by Chandrachud, C.J., 
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speaking for the majority of the Constitution Bench. Hence, there is no longer 
any doubt on the proposition that our judges are following the basic principles 
of American Due Process in interpreting Article 21. Iyer, J. observed-
True, our constitution has no 'Due Process' clause or the VIII 
Amendment (of the American Constitution), but in this branch of law, after 
Cooper'''^  and Maneka Gandhi^ "*, the consequence is the same. For what is 
punitively outrageous, scandalisingly unusual or cruel, is unarguably 
unreasonable and arbitrary and is shot down by Articles 14 and 19, and, if 
inflicted with procedural unfairness, falls foul of Article 21. 
Another illustration is offered by a case relating to the court's power to 
enhance the sentence in appeal or revision. In this case the Magistrate passed a 
light sentence because the accused pleaded guilty to the change. 
On appeal by the State against the sentence, the High Court enhanced 
the sentence, without giving him a chance of trail on the merits. The Supreme 
Court set aside the conviction and remanded the case for a fresh trail with an 
opportunity to the accused for defence. The court observed -
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"It would be clearly violative of Article 21 of the constitution to induce 
or lead an accused to plead guilty under a promise or assurance that he would 
be let off lightly and then in appeal or revision to enhance the sentence.... It 
would not be reasonable, fair or just to act on the plea of guilty for the purpose 
of enhancing the sentence. 
Gopalan to Maneka: 
The words "personal liberty" under Article 21 if interpreted widely are 
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capable of including the rights mentioned in Article 19. But in Gopalan's 
case, the Supreme Court took a very liberal view and interpreted these words 
very narrowly. The Court took the view that since the word 'liberty' is 
qualified by the word 'personal' which is of narrower concept and therefore it 
does not include all that is implied in the term liberty'. So interpreted, it means 
nothing more than the liberty of physical body-freedom from arrest and 
detention, from false imprisonment or wrongfiil confinement. The meaning of 
the words "personal liberty" came up for consideration of the Supreme Court 
for the first time in A.K. Gopalan V. Union of India'^. In that case the 
petitioner, A.K. Gopalan, a communist leader was detained under the 
Preventive Detention Act, 1950. The petitioner challenged the validity of his 
detention under the Act, on the ground, that it was violative of his right to 
freedom of movement under Article 19(l)(d) which is the very essence of 
personal liberty guaranteed by the Article21 of the constitution. He argued that 
the words "personal liberty" include the freedom of movement also and 
therefore the Preventive Detention Act, 1950 must also satisfy the requirement 
of Article 19(5). In other words, the restrictions imposed by the detention law 
on the freedom of movement must be reasonable under Article 19(5) of the 
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Constitution. Rejecting both the contentions, the Supreme Court held that the 
'Personal liberty in Article 21 means nothing mouthing more than the liberty of 
physical body, that is, freedom from arrest and detention without the authority 
of law. This was the definition of the Phrase 'personal liberty' given by Prof 
Dicey, according to whom personal liberty means freedom from physical 
restraint and coercion which is not authorized by law. The word 'liberty' is a 
very comprehensive word and if interpreted it is capable of including the rights 
mentioned in Articlel9. But by qualifying the word 'liberty' the Court said, the 
import of the word 'personal liberty' is narrowed down to the meaning given in 
English law to the expression 'liberty of the person'. The majority took the 
view that Arts. 19 and 21 deal with different aspects of 'liberty' Article 21 is 
guarantee against deprivation (total loss) of personal liberty while Article 19 
affords protection against unreasonable restrictions (which is only partial 
control) on the right of movement. Freedom guaranteed by Article 19 can be 
enjoyed by a citizen only when he is a freeman and not if his personal liberty is 
deprived under a valid law. 
In Gopalan the Supreme Court interpreted the 'law' as 'state made 
law" and rejected the plea that by term 'law' in Article 21 natural law should 
be understood. Fazal Ali, J., however, in his dissenting judgement held that the 
Act was liable to be challenged as violating the provisions of Article 19. He 
gave a wide and comprehensive meaning to the words 'personal liberty' as 
consisting of freedom of movement and locomotion. Therefore, any law which 
deprives a person of his personal liberty must satisfy the requirements of 
Articles 19 and 21 both.^ ^ 
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But this restrictive interpretation of the expression 'personal liberty' in 
Gopalan's case has not been followed by the Supreme Court in its later 
decisions. In Kharak Singh '5^ ° case, it was held that 'personal liberty' was not 
only limited to bodily restraint or confinement to prisons only, but was used as 
a compendious term including within itself all the varieties of rights which go 
to make up the personal liberty of a man other than those dealt within Article 
19(1). In other words, while Article 19(1) deals with particular species or 
attributes of that freedom, 'personal liberty' in Article 21 takes in and 
0 1 
comprises the residue. 
Finally, in Maneka Gandhi V. Union of India , the Supreme Court has 
not only overruled Gopalan's case but has widened the scope of the words 
'personal liberty' considerably. Bhagwati, J. observed: 
"The expression 'personal liberty' in Article 21 is of widest amplitude 
and it covers a variety of rights which go to constitute the personal liberty of 
man and some of them have raised to the status of distinct fundamental rights 
and given additional protection under Article 19". 
The Court said that the provisions related to fundamental rights should 
be interpreted widely; Bhagwati, J. said: 
"The attempt of the court should be to expand the reach and 
ambit of the Fundamental rights rather than to attenuate their 
meaning and content by a process of judicial construction." 
The Court lays down great stress on the procedural 
safeguards. The procedure must satisfy the requirement of 
natural justice, i.e. it must be just, fair and reasonable.^ ^ 
For the first time the meaning and scope of 'personal liberty' came up 
pointedly for consideration in Kharak Singh V. State ofU.P.^'^, In that case the 
petitioner, Kharak Singh had been charged in a dacoity case but was released as 
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there was no evidence against him. Under the U.P. Pohce Regulations, the 
police opened a history sheet for him and he was kept under police surveillance 
which included secret picketing of his house by the police, domiciliary visits at 
nights and verifications of his movements and activities. 'Domiciliary visits' 
mean visits by the police in the night to the private house for the purpose of 
making sure that the suspect is staying home or whether he has gone out. The 
Supreme Court held that the domiciliary visits of the policemen were an 
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invasion on the petitioner's personal liberty. 
The petitioner alleged that this regulation violated his fundamental 
right to movement in Article 19(l)(d) and 'personal liberty' in Article! 1. For 
determining the claim of the petitioner the Court, a part from defining the scope 
of Article I9(l)(d), had to define the scope of'personal liberty' in Article 21. 
Speaking for the majority, Ayyangar, J. rejected that 'personal 
liberty' was confined to "freedom from physical restraint or 
freedom from confinement within the bounds of a prison" and 
held that "personal liberty" is used in the Article as a 
compendious term to include within itself all the varieties of 
rights which go to make up the 'personal liberties' of man 
other than those dealt with in the several clauses of Article 
19(1). In other words, while Article 19(1) deals with 
particular species or attributes of that freedom, 'personal 
liberty' in Article 21 takes in and comprises the residue". He 
concluded that "an unauthorized intrusion into a person's 
home and the disturbance caused to him thereby" violated 
'personal liberty' enshrined in Article 21 and therefore the 
regulation was invalid in so far as it authorized domiciliary 
visits but the rest of it did not violate either Article 19(l)(d) or 
Article 21. He also held that the right to privacy is not a 
guaranteed right under our constitution and therefore the 
attempt to ascertain the movement of an individual which is 
merely a manner in which privacy is invaded is not an 
infringement of a fiindamental right guaranteed by Part III. 
For the minority, Subba Rao, J. held: 
"No doubt the expression 'personal liberty' is a 
comprehensive one and the right to move freely is an attribute 
of personal liberty. It is said that the freedom to move freely 
is carved out of personal liberty and, therefore, the expression 
'personal liberty' in Article21 excludes that attributes. In our 
view~ this is not a correct approach. Both are independent 
fundamental rights, though there is overlapping. There is no 
question of one being carved out of another. The fundamental 
right of life and personal liberty have many attributes and 
some of them are found in Article 19. If a person's 
fundamental right under Aret.21 is infringed, the state can 
rely upon a law to sustain the action; but that can't be a 
complete answer unless the said law satisfies the test laid 
down in Article 19(2) so far as the attributes covered by 
Article 19( 1) are concerned." 
He held that right to privacy "is an essential ingredient of 
personal liberty" and that the right to personal liberty is "a 
right of an individual to be free from restrictions or 
encroachments on his person. Whether those restrictions or 
encroachments are directly imposed or indirectly brought 
about by calculated measures. Applying that test he found the 
entire regulation violative of Article 21, and also of 
Article19(l)(a) and (d).86 
Right to Food 
Constitutional Provisions : 
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Although there is no explicit provision for the right to food in the 
constitution of India, but Article 21 of the constitution, which ensures 
fundamental right to life and personal liberty, is seen as the fulcrum of the 
justiciability of the right to food. The Directive Principles of state Policy 
implicitly incorporate the right to food either in the form of non-justiciable 
right of the citizens or in the form of directives to the state to achieve certain 
goals. 
Article 21 : No person shall be deprived of his life or personal liberty except 
according to procedure established by law. 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
169 
D.P.S.P: 
Article 39 : The state shall in particular, direct its policy towards securing: 
a) That the citizens, men and women equally, have the right to an adequate 
means of livelihood. 
e) That the health and strength of workers, men and women, and the tender 
age of children are not abused and that citizens are not forced by 
economic necessity to enter avocations unsuited to their age and strength. 
Article 41 : The state shall, within the limits of its economic capacity and 
development, make effective provision for securing the right to work, to 
education and to public assistance in cases of unemployment, old age, sickness 
and disablement, and in other cases of undeserved want. 
Article 47 : The state shall regard the raising of the level of nutrition and the 
standard of living of its people and the improvement of public health as among 
its primary duties.^' 
Violation of the Right to food : 
At least 12 people, mostly children under 10 years of age, died of 
starvation in two blocks of Baran district of Rajasthan^^ The question of access 
to food was brought to the fore with reports of starvation death in Orissa in 
2001. Kalahandi, Bolangir and Koraput (KBK) districts were the worst affected 
by the draught in 2001. Lack of purchasing power to buy food even at the PDS 
rates and the distress sale of whatever food surpluses exist are the main reasons 
for starvation deaths in the KBK region.^ ^ At least 40 tribals are said to have 
starved to death over a span of a month in the Western India, state of 
Rajasthan.^ ^ While people die of hunger, the Government sits a top a mountain 
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of food grains. In 2001, starvation deaths were reported in over 13 states. '^ An 
estimated 5000 tribal children died of hunger and malnutrition in Melghat, 
Maharashtra, between 1992-97.^ ^ In a national daily on 20 September 2004, it 
was reported that at least 14 starvation deaths has occurred in the state of 
Jharkhand within a month.^ ^ In a country, which alone has one third of the 
world's 800 million people who go to bed hungry every night, hunger no 
longer evokes compassion and reaction. "* 
In a significant judgement in PUCL Vs. Union Of India'^ the Supreme 
Court has held that the people who are starving because of their inability to 
purchase food grains have right to get food under Article 21 and therefore they 
ought to be provided the same free of cast by the state out of surplus stock. 
Right to Health 
The Indian constitution guarantees protection for a wide spectrum of 
human needs encompassing social, economic and political rights. While it 
does not explicitly declare health or health care as a fundamental right, some 
fundamental rights enshrined in the constitution hold relevance for the right to 
health. The constitution deals with the subject of health in a substantive manner 
under the DPSP through which it mandates the State to take measures to 
improve the conditions of health care for the people. Article 39 imposes an 
obligation upon the state to direct its policy towards ensuring that the health 
and strength of people are not abused. Similarly, Article 47 enjoins the state to 
raise the level of nutrition and standard of living of its people and improve 
public health.^ *^  
On the occasion of National Public Hearing on 'Right to Health Care', 
Dr. Justice Anand said for any country to find its due place among civilized 
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nations the three most important factors are: eradication of poverty, health care 
and education. Unfortunately, even after more than half a century of 
97 
Independence, our country is only at the fringe on all the three counts. 
Constitutional Provisions : 
Fundamental Right - Article 21 : 
No person shall be deprived of his life or personal liberty except according to 
procedure established by law. 
D.P.S.P. 
Article 39: Imposes an obligation upon the state to direct its policy towards 
ensuring that the health and strength of workers, men and women and the 
tender age of children are not abused. 
Article 41: The State shall, within the limits of its economic capacity and 
development, make effective provision for securing the right to work, to 
education and to public assistance in case of unemployment, old age, sickness 
and disablement, and in other cases of undeserved want. 
Article 42: The state shall make provision for securing just and humane 
conditions of work and for maternity relief. 
Article 47 : The state shall regard the raising of the level of nutrition and the 
standard of living of its people and the improvement of public health as among 
its primary duties and, in particular, the state shall endeavour to bring about 
prohibition of the consumption except for medical purposes of intoxicating 
drinks and of drugs which are injurious to health.^ * 
In Pachim Bang Khet Mazdoor Samiti Vs. State ofW.B.^^ the Supreme 
Court has held that denial of medical aid by Government's hospitals to an 
17~ 
injured person on the ground of non-availability of beds amounted to violation 
of right to life under Article 21 of the Constitution. The Supreme Court held 
that Article 21 imposes an obligation on the state to provide medical assistance 
to every injured person. 
In post emergency period the judiciary has taken a liberal v1ew 
regarding right to life. Since then the concept is ever widening. Now right to 
health falls within the ambit and scope of right to life and personal liberty .100 
In a historic judgement in Consumer Education and Research Centre 
Vs. Union of India101 , the Supreme court has held that the right to health and 
medical assistance is a fundamental right under Article 21 of the Constitution. 
"Right to life" in Article Includes protection of the health and strength of the 
worker. 
In State of Punjab Vs. Mohinder Singh Chawla102, the Court has held 
that the right to life in Article 21 of the Constitution includes the right to health 
and, therefore, the state employees are entitled to medical reimbursement of 
expenses for treatment and room rent charges both in approved specialized 
hospitals outside the Government hospitals. 
In a National Public Hearing on 'Right to Health Care' Dr. Anbumani 
Ramdas, Union Health and Family Welfare Minister regretted that despite the 
large infrastructure existing in the country in terms of human resources and 
physical infrastructure, nearly 90% of India's population has no access to good 
health care. In his opinion, there is need to stabilize India's population, as it is 
the main problem area in providing better health care to the citizens.103 
Violation of Right to Health results in different kinds of diseases and these 
diseases becomes, sometime, cause of death. 
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Top ten specific Causes of Death in India, 1998 
Total Population 
Total Deaths 
Causes : 
Ischemic heart disease 
Acute lower respiratory infections 
Diarrhoeal diseases 
Cerebrovascular diseases 
Tuberculosis 
Road Traffic injury 
Measles 
HIV/AIDS 
Tetanus 
Chronic obstructive pulmonary disease 
India 
('000) 
982,223 
9,337 
1,471 
969 
711 
557 
421 
217 
190 
179 
165 
153 
% Total 
-
100 
15.8 
10.4 
7.6 
6.0 
4.5 
2.3 
2.0 
1.9 
1.8 
1.6 
Source : WHO 1999. Reproduced from India: Raising the Sights - Better Health 
system for India's poor, world Bank, 2001. 
Protective Discrimination 
Article -15 (3) 
With the Independence of India this country emerged as a free-nation 
and a welfare state. While framing the Constitution of India, the founding 
fathers realized that women are active participants in the making and re-making 
of social processes and therefore, it was necessary to adopt a strategy to counter 
all forces and ideologies which undermine the importance of women's role in 
the process of nation building. It was all the more necessary since women 
constituted almost half the population of this country. The Advisory 
Committee, therefore, recommended that the Constitution should contain 
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adequate provisions for the welfare of the woman. Consequently, the Drafting 
Committee adopted certain provisions which were unanimously accepted by 
the House. The objective of the provision was to give a constitutional mandate 
directing the State to bring about socio-economic and political legislation 
which would improve the standard of woman by extending them due protection 
against discrimination or appression. 
Right to equality is one of the fundamental right enshrined in Articlel4 
of part III of our constitution. It secures to every person, equality before law 
and also equal protection of law.'°^ The expression "equality before law" has 
been furt:her elaborated in Article 15(1) which provides that the state shall not 
discriminate against any citizen on grounds only of sex. It, however, does not 
prevent the state from making any special provision for women and children 
(Article 15(3)). This has enabled the state to make special provisions for 
women by enacting various welfare legislations particularly in the area of law 
making- (politics). Thus while discrimination has been prohibited, there is no 
restriction to discriminate in favour of women with a view to providing them 
reasonable representation in the area of active politics.'*'^  
For long it was believed that women had no distinct political views 
and preferences and that whatever is male decision or attitude or preference is 
accepted by women too. This assumption not only deprived women from 
having a political ideology of their own but also from the right to be 
represented and participate in the public policy matters to the same degree; a 
right that was guaranteed to all men and women of all countries and all 
communities through their respective constitutions. Inadequate representation 
of women in various political institutions has deprived women from an 
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opportunity to influence 'public policy' which in turn has severely reduced the 
socio-economic and political benefits to women. Despite her commendable 
contribution in the process of development women continues to be on the 
periphery, denied the benefits of development. There are large number of 
'justice' and 'security' related problems of women which have not been 
addressed at all or have waited long for the redressal. 
In India there is no law to protect women against sexual harassment at 
work place, despite of the ruling and directives of the Apex Court. The point to 
be emphasized here is that an implicit denial of one very important human 
right, i.e. right to be politically represented due to various reasons has resulted 
in the deprivation and denial of various inter-related, human rights Governing 
bodies largely dominated by males are not sensitive towards women-related 
problems. 'Security' and 'welfare' of women is still to get the right place in 
the agenda of male-dominated parliament. 
State as an institution played a pivotal role in sustaining and 
strengthening the norms by preventing the erosion of the patriarchal power, 
based on exclusion of women from an equal share in power and property 
structure of the society. Women, subordinated within the productive process 
and power structure will have little access to forms of political representation, 
which, in turn paves way for a vicious circle of deprivation, insecurities and 
injustices. 
There is enough evidence to show the largely pro-male attitude of 
Indian state by the manner in which Indian Parliament has addressed women 
issues in the last five decades. Had there been an equal or near equal number of 
women MPs the Parliament of the country would not have passed the Hindu 
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Code Bill with the obvious gap between rhetoric of bringing Hindu Women at 
par with Hindu men while keeping intact widespread gender discrimination 
between Hindu men and women. The Hindu code Bill includes a number of 
anti women provisions and excluded various pro-men practices and principles 
operating under different Law Schools of Hindu Community in different parts 
of the country before 1955-56. Rape victims would not have waited for justice 
till 1983 when the rape laws were amended for the first time since their 
drafting in 1860. It was only in 1983 that it was redrafted with a view of 
guaranteeing security to women. Dowry Prohibition Act of 1961 was more a 
protector to the culprits than the victim and her family. Domestic violence and 
sexual harassment are still waiting legislation. While most of the Western 
Countries have identified the serious impact of 'Domestic^ Violence' and 
'Sexual harassment' by declaring them crime under law, India is still awaiting 
such recognition, A Bill to provide for the prevention of domestic violence to 
women - The Domestic Violence to Women (Prevention) Bill 1994 - there to 
be enacted by Parliament in the 45^ year of the Republic of India. Not only in 
the matter of criminal jurisprudence women has suffered due to lack of enough 
representation but there has also been a lot of politicization of women's rights 
within the realm of family law. Muslim Women (Protection of Rights and 
Divorce) Bill is an example of appearing the minority fimdamentalist, 
patriarchal and feudal forces at the cost of basic rights of women. Muslim 
Women's (Protection of Rights) Bill was sacrificed before the patriarchal 
forces by a government at the centre that claimed highest number of 
parliamentarians in the entire political history of independent India. The reason 
for all such trends is the poor representation of women in parliament due to 
which women related issue can't be brought into the lime light and any such 
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effort to discuss women issues on the floor of the House is suppressed by the 
107 
male parliamentarians. 
Article 15(1) : "The state shall not discriminate against any citizen on grounds 
of religion, race, caste, sex, place of birth or any of them. Article 15(3) states 
"Nothing in this Article shall prevent the state from making any special 
provision for women and children". Thus the constitution provides a scope for 
making laws for a positive discrimination policy or affirmative action in favour 
of women. 
Justice Sujatha Menon observed: "The insertion of clause 3 of Article 
15 in relation to women's reservation of the fact that for centuries women of 
this country have been economically handicapped. As a result they are unable 
to participate in the socio-economic activities of the nation on a footing of 
equality. It is in order to eliminate this socio-economic backwardness of 
women and to empower them in a manner that would bring about the effective 
equality between men and women that 15(3) is placed within Article 15, its 
object is to strengthen and improve the status of women. An important limb of 
gender justice is to create job opportunities for women what then is meant 
by any "special provision for women under Article 15(3).?." 
Women's Reservation Bill 
Every one is witness to seeing history being repeated every year in 
Parliament in the matter of hypocrisy of all political parties in the context of 
the Women's Reservation Bill. Women are not asking for grace and charity. 
Their contribution to the cause of nation building exceeds that of men. An 
International Labour Organization study shows that "while women represent 50 
percent of the world adult population and a third of the official labour force, 
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they perform nearly two third of all working hours, receive a tenth of world 
income and own less than one percent of world property". Therefore, 
reservation for women is not bounty but only an honest recognition of their 
contribution to social development. 
The idea of making a legal provision for reserving seats for women in 
the Parliament and the State Assemblies came into being during Rajiv Gandhi's 
tenure as the prime Minister of India when the Panchayati Raj Act 1992 (73" 
and 74"' Constitutional Amendment) came into effect granting not less than 
33% reservation to women in the Panchayati Raj Institutions or local bodies. 
Prime Minister H.D. Deve Gowda made the actual promise for reservation of 
seats for women in Parliament and State Assemblies in 1996. I.K. Gujral 
proposed the present form and shape of the Bill during his term as P.M. of 
India. 
An alternative to the Bill suggests amending the Representation of 
people Act, 1951, to compel Political Parties to mandatorily nominate women 
candidates for at least one-third of the seats on the pain of losing recognition. 
The Bill in its current form envisages reserving 181 seats in the Parliament for 
women. In practical terms its efforts would be that 181 male members of 
Parliament would not be able to contest elections if the Bill is passed. Also, 
there is to be a rotation of seats, i.e., a male member of parliament cannot 
represent the same constituency for more than two consecutive terms. Here lies 
the rub. 
These two very provisions are seemingly the cause of the consensus 
arrived at by various political parties to dump the Bill. 181 seats in ParUament 
is too great a number to be sacrificed for the mere ideal of women's 
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empowerment or adequate political representation, the very idea makes the 
male politicians panicky. The clause of 'rotation of seats' is seen by the 
opponents of Bill to 'strike at the very heart of democracy and democratic 
values' as, according to their logic, the representative will not get a chance to 
nurture his constituency nor the electorate will get a chance to reward or punish 
their representative, as a corollary to it hardly any ties would be established 
between the two. Securing 33% reservation for women in opening the doors of 
opportunity for political empowerment to almost 50% of our population, it will 
not only sere the cause of democracy as the Panchayati Raj Institutions are 
doing at the grassroots level but will also go a long way in ensuring political 
equality through active participation of women from both urban and rural areas. 
It is also argued that the Bill in its present form would and up ensuring 
seats in Parliament for the female relatives of those who are already in power. 
To counter this situation, provisions can be added in the Bill, which provides 
for no reservation to women who have close relatives in active politics. These 
women can contest from general seats. There had been suggestions in the past 
in the form of alternatives to the Bill. One is to amend the Representation of 
People's Act 1951, to compel political parties to nominate women for one their 
of their seats or lose recognition. Another alternative is to increase the number 
of seats in the Lok-Sabha, which is currently based on the figures of the census 
of India, 1971, when the population of India was 54 crores. The numbers of 
seats were limited to 530.v Now after the 2001 census, it has risen to about 102 
crores. So the strength of the Lok Sabha can be easily increased by one third to 
750 well within the requisite formula. This will take away the fear of any male 
member to vacate the present seat. 
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A glance at the inadequate representation of women in Indian 
Parliament in the last 50 years of its independent Political History 
Women's Political Representation 
%age of Women Members in the Lok Sabha 
Election year 
1952 
1957 
1962 
1967 
1971 
1980 
1984 
1989 
1991 
1993 
1999 
%age of Women Members 
4.4 
5.4 
6.7 
5.9 
4.2 
5.14 
7.9 
5.3 
6.6 
7.3 
8.8 
%age of Women Members in the Rajya Sabha 
Election year 
1952 
1957 
1962 
1967 
1971 
1977 
1980 
1985 
1990 
1991 
1992 
1994 
1996 
2002 
%age of Women Members 
7.3 
7.6 
7.6 
8.3 
7.0 
10.2 
9.8 
11.4 
9.7 
15.5 
6.9 
8.1 
7.3 
10.33 
181 
Child Labour 
Meaning and Definition : Child labour consist of two components - (a) Child 
and (b) Labour 
The former signifies child in term of chronological age and latter 
signifies the nature, causes, volume and income generation capacity. Child 
labour, however, can broadly be defined as that segment of the child population 
which participates in work either paid or unpaid.'^ ^ Child labour means the 
employment of children under a specific legal age.' 
The child labour is more meaningfully defined by the United States 
Department of Labour as, "The employment of boys and girls when they are 
too young to work, for hire on when they are employed at jobs unsuitable or 
unsafe for children of their ages on under conditions injurious to their welfare. 
It is however, any employment which deprives the children of their rightful 
heritage of the chance for healthful development, full education opportunities 
and necessary play time.*'^  
Child labour means the employment of children under a specific legal 
age and it is the use of children to work in factories and other places of 
employment.'" Section 2(c) of the Factories Act 1948 says, child means a 
person who has not completed his 15 years of age. 
V.V. Giri has distinguished two sense of the term "Child Labour". 
The term child labour is commonly interpreted in two different ways. First as 
an economic practice and secondly as a social evil. In the first context it 
signifies employment of children in gainful occupation with a view to adding 
the income of the family. In the second context that the term child labour is 
more generally used. In assessing the nature and extent of social evil. It is 
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necessary to take into account the character of jobs on which the children are 
engaged, the dangers to which they are exposed and the opportunities of 
development, which they have been denied."^ The Gurupadswami Report of 
Committee of child labour, 1979 defined child labour as follows : 
However, we must take a distinction between child labour and 
exploitation of child labour, both is a problem though of different orders. Child 
labour as distinguished from work experience has mostly negative attributes. It 
can now be asserted on scientific ground that works as direct fulfillment of 
child's nature, abilities and creative potentialities are always conclusive to his 
healthy growth. But work when taken up as means for the fulfillment of some 
other needs, become involving in characters and deleterious in its impact. 
Labour is work of taller type irrespective of the degree of strain or exploitation 
involves in it. Work by its very nature is enriching the basis attributes of work 
are purpose plan and freedom. When they are conspicuously absent, work 
becomes labour. Labour in case of child, especially is harmful because the 
energy that should have expanded on the torturing of talent powers in 
consumed for purpose of bare survival child labour assumes the character of 
social problem in a much as it winders, assets on distorts the natural growth 
processes and prevent the child from attaining his full blow manhood. When 
the business of wages eaming or of participation in self or family support 
conflicts directly or indirectly with the business of growth and education, the 
result is child labour the function of work in childhood is primary 
developmental and not economic children work. Then as social good, in direct 
anti thesis of child labour as a social evil. 
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The term child labour not only applies to the children working in 
industries but also to the children working in all form of non-industrial 
occupation like restaurant, hotels, dhabas, houses and agricultural operations 
etc. which affects to their physical, mental, moral and social development. 
Justice P.N. Bhagwati, Justice R.N. Pathak of the Supreme Court of India 
rightly observed in Sheela Basre Vs. Children Aid Society and others . "If 
there will be no proper growth of children of today the future of the country 
will be dark". 
The Census of India defines persons below the age of fourteen as 
children. 
* According to Indian Penal Code : Nothing is an offence which is done by a 
child under the age of seven years. The age of criminal responsibility is raised 
to 12 years if the child is found to have not attained the ability to understand 
the nature and consequences of his/her act."^ In case of sexual consent and 
marriages, a girl should be of 16.^ '^  
* Tlie Child Labour (Prohibition and Regulation) Act, 1966 : Child means 
a person who has not completed his fourteenth year of age. ^ '^  
Children are universally recognized as the most important asset of any 
nation. The endeavour of any society should be to offer them opportunities for 
their education, growth and development. Ideally, children in their formative 
stage should not be exposed to any physical and mental rigours that retard their 
natural growth. The reality is however different, particularly in developing 
countries like in India which has the largest number of world's working 
children. 
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The term, "Child Labour", is defined as work having an element of 
economic compulsion associated with it. According to Fyfe, it involves a time 
and energy commitment which affects children's ability to participate in 
leisure, play and educational activities. The Encyclopedia of Social Sciences 
defines child labour as "when the business of wage earning or of participation 
in itself or family support, conflicts directly or indirectly with the business of 
growth and education, the result is child labour. 
Article 24 of the Indian Constitution mentions explicitly that no child 
below the age of 14 shall be employed to work in any factory or mine or 
engaged in any other hazardous employment. Article 15(3) confers right on the 
l is 
states to make special provisions for women and children to protect them. 
But the given data provides something different from the constitutional 
provisions. 
Percentage Distribution of Child Workers (in India) By Industrial 
Divisions in 1981 (Census of India 1981 Cited inNangia 1987) 
The 1981 Census of India Divided Child Labour into Nine Industrial 
Divisions : 
1. Cultivation 2, Agricultural Labour 
3. Forestry, fishing, Plantation 4. Mining and Quarrying 
5. Manufacturing, processing, servicing and repairs 
6. Construction 7. Trade and Commerce 
8. Transport, Storage and Communication 9. Other services'^ ^ 
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Type of 
work 
Urban 
Rural 
Total 
i 
5.32 
38.87 
35.93 
2 
14.73 
45.42 
42.74 
3 
3.07 
6.61 
6.30 
Industrial Divisions 
4 
0.20 
0.25 
0.24 
5 
39.16 
5.72 
8.65 
6 
3.27 
0.47 
0.72 
7 
15.03 
0.96 
2.19 
8 
2.45 
0.10 
0.30 
9 
16.77 
1.60 
2.93 
UNICEF Cited figures ranging from 75-90 million child labour under the 
age of 14.'^ '^  
In India the estimates of the number of child workers given by various 
sources vary because of the difference in the enumeration methodology 
followed. According to the population Census Reports, there has been a 
progressive decline in the number of child workers in the age group of 5-14 
from 13.6 million in 1981 to 11.2 million children in 1991. The number of 
marginal workers has also declined from 2.4 million in 1981 to 2.2 million in 
1991. However, the 50*^  round of the National sample survey, which was 
conducted in 1987-88, estimated the number of working children to be 13.5 
million. The ORG study in 1983 estimated the number of child labour in India 
as 44 million. According to the Concerned for Working Children (CWC), a 
Banglor based organization, all children below 15 years of age who are not 
attending school are child labourers and this organization has estimated the 
figure of child labour to be 100 million.'^' 
According to Analysis of Workforce in India projected number of male-
female and total workers in the age-group of 0-14 are as given below. ^ ^^  
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Year 
1991 
1996 
2001 
- - • • • - . - _ . „ _ . , . _ _ , 
India 
Male 
83420 
86266 
86353 
Female 
42765 
44161 
44119 
Total 
126185 
130427 
130462 
The employment Act specifies that no child aged between 12 and 14 years 
can be employed to lift, carry or move any thing so heavy as to be likely to 
cause injury. Girls above 14 years are prohibited from underground work in 
mines. Boys under 16 are also prohibited from this type of work. Young people 
above 16 years can work 10 hours a day or an additional five and half hours a 
week. According to a special provision children below 14 and 15 years of age 
may not be employed in work at sea except with the written permission of the 
Commissioner of Labour. Young people between the age of 14 and 18 years 
are allowed to work during the day in industry.'"^ ^ 
But the most useful principles to bonded labour or child labourers are 
contained in Articles 39(e), (f) and 42. Article 39(e) provides "that the health 
and strength of workers, men and women and the tender age of children are not 
abused and that citizen are not forced by economic necessity to enter avocation 
unsuited to their age and strength." Article 39(f) provides "that children are 
given opportunities and facilities to develop in a healthy manner and in 
condition of freedom and dignity and that childhood and youth are protected 
against exploitation and against moral and material abandonment." Article 42 
provides "the state shall make provision for securing just and human conditions 
of work and maternity relief'^ '* 
Clause (f) was modified by the Constitution (42"*^  Amendment) Act 1976 
with a view to emphasize the constructive role of the state with regard to 
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children. In M.C. Mehta Vs. State of Tamil Nadu^^, it has been held that in 
view of Article 39 the employment of children within the match factories 
directly connected with the manufacturing process of matches and fireworks 
can not be allowed as it is hazardous. Children can, however, be employed in 
the process of packing but it should be done in area away from the place of 
manufacturing to avoid exposure to accidents. 
In an another landmark judgement in M.C. Mehta Vs. State of T.N. ' , 
known as (child Labour Abolition Case) a three judges Bench of the Supreme 
Court (comprising Kuldeep Singh, B.L. Hansaria, and S.B. Mazumdar. JJ) has 
held that children below the age of 14 years can't be employed in any 
hazardous industry, or mines or other works. The matter was brought in the 
notice of the court by public spirited lav^er Mr. M.C. Mehta through a public 
interest litigation under Article 32. He told the court about the plight of 
children engaged in Sivakasi Cracker factories and how the constitutional right 
of these children guaranteed by the Article 24 (Prohibition of employment of 
children in factories etc.) was being grossly violated and requested the court to 
issue appropriate directions to the Governments to take steps to abolish child 
labour.'^ ^ 
These provisions of Articles 39(e), (f) and 42, have not come effectively 
to rescue the bonded labourers. They are forced by economic necessity to enter 
avocation most unsuited to their age and strength. There are little opportunities 
or facilities for them to develop in a healthy manner, there is no protection 
against exploitation and moral and material abandonment. Apart from 
industries and other organized sectors bonded children or child workers are 
very commonly working in dhabas and way side restaurants. If the child 
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working in dhaba happens to drop some glass or Kattle containing boiling tea 
he is sure to suffer bum but the employer instead of treating his bum will 
shower abuses for breaking the crockery. So also is the case with young 
children employed as domestic servants. They are completely at the mercy of 
the employer. There is no limit to their working hour, no regulation of their diet 
and other living conditions. Then there are the child workers on roads - the 
news paper hawkers, and the shoe shine boys. Small children as young as 6-7 
years, minor girls and boys are also exploited sexually, they are used for 
immoral purposes for begging and many other anti-social and illegal activities. 
In other avocations also the child and bonded labourers live in appealing 
conditions, not as human being but as a serf. They live a life worse than 
animals. The animals are atleast free to roam about as they like and they can 
plunder or grave food whenever they are hungry. But these out castes of society 
are held in bondage robbed by their freedom and live either in hovels or under 
the open sky and be satisfied with whatever little food they can manage to get, 
to fill their hungry stomachs.*^^ 
Projection Child Workers in India: 1981 to 2000 A.D.'^ ^ 
Year 
1981 
1983 
1985 
1990 
2000 
Child Labour (5 to 15 yrs of age) 
13.64 million 
17.36 million 
17.38 million 
18.17 million 
20.15 million 
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Child Labour Welfare Philosophy and DPSP : 
Besides the provisions mentioned in Fundamental Rights there are 
also certain other provisions contained in Part IV, deaUng with the Directive 
Principles of State Policy, which although do not lay emphasis on the child 
welfare directly, yet the children are bound to be the beneficiaries if these 
provisions are implemented. The DPSP embodied in the constitution of India 
provides policy of protection of children with a self imposing direction towards 
securing the health and strength of the worker, particularly to see that the same 
in the children of tender age is not abused, nor they are forced by economic 
necessity to enter into avocations unsuited to their age and strength. 
The principles of the DPSP is "to fix certain social and economic 
goals for immediate attainment by bringing about a non-violent social 
revolution". Through such a social revolution the constitution also seeks to 
achieve the objectives of the child welfare. To achieve the goals of child 
welfare, the constitution has some provisions in part IV. An effective 
implementation of this principle results, in promoting the welfare of the people 
through social, economic and political justice and in this turn is expected to 
promote proportionately, the child welfare also. 
Under Article 45 a duty is imposed upon the state to provide free and 
compulsory education within a period often years of the commencement of the 
constitution for all the children until they complete the age of 14 years. Article 
45 is thus supplementary to Article 24 on the ground that when the child is not 
to be employed before the age of 14 years, he is to be kept occupied in some 
educational institutions. 
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Article 46 provides that the state shall promote with special care, the 
educational and economic interests of the weaker section, and in particular, of 
Scheduled castes and scheduled tribes. The implementation of this principle, 
will indirectly promote the welfare of the children of these castes. 
Article 47 imposes a primary duty upon the state to raise the level of 
nutrition and standard of living of its people and improvement of public health. 
Thus, it is the responsibility of the state to provide nutritious food to the 
children.'^° Article 47 is connected with Article 41 (right to work). It is the 
responsibility of the state to consider the raising of the level of nutrition and 
standard, whose earning are just sufficient to provide them with few chapattis 
and red chilies and salt.'^' 
Though these directives are not enforceable by the Court, yet these 
have been declared to be fundamental in the governance of the country. It is the 
obligation of the state to apply these principles in making laws. 
Female Foeticide 
Some females fall prey to violence before they are bom, when expectant 
parents about their unborn daughters, hoping for sons instead.^ ^^ Tests under 
the guise of directing congenital abnormality, female foetus is aborted after sex 
determination. If it is found that it is a female child, the pregnancy is 
terminated. Thus the birth rate of women is decreasing.'^ ^ According to reports 
from India, genetic testing for sex selection has become a booming business, 
especially in the country's northern regions. Indian gender detection clinics 
drew-protests from women's groups after the appearance of advertisements 
suggesting that it was better to spend $ 38 now to terminate a female foetus 
than $ 3800 later on her dowry. 
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A study of amniocentesis procedures conducted in a large Bombay 
Hospital found that 95.5% of fetuses identified as female were aborted, 
compared with a far smaller percentage of male fetuses. 
In 1981, there was little evidence that sex selective abortion was 
practiced in India. In contrast, in 1991, urban and rural. North and Northwest 
states and urban parts of some central and western states, strongly showed 
indications of substantial prenatal sex selection. 
Despite overall mortality decline, child mortality continued to be greater 
among girls than boys, during 1981-1991. The south, which had more 
egalitarian rates in 1981, shows higher death rates among females in 1991 in 
some areas. Female child mortality disadvantage is due to selective neglect and 
female infanticide.'^ ^ 
In India, preference for sons is undiminished by socio-economic 
development, which interacts with cultural sources of male bias. Parental sex 
selection coexists in some areas with excess female child mortality and female 
infanticide, creating a 'double jeopardy' for girl children. Legislation curbing 
prenatal sex selection has had little impact. Policy measures addressing societal 
female devaluation are very few and effectively administered. Female 
demographic disadvantage thus may not lessen in the near future.'^ ^ According 
to a report presented at the world Bioethics Congress in Sydney, 2001 census 
reported there were 927 girls for every 1000 boys.'^'' 
Despite a ban by the Goveniment, female foeticides are very much 
common in our country. After getting a clearance from ultrasound technician 
abut a female child, in-laws of bride, sometime, compels her for abortion. 
Already, the abortion pills (Part of the state initiated family welfare 
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programmes) makes surgical termination of pregnancy redundant. New non-
invasive drugs like anti progestogen - mifepristone derivatives, which, studies 
have shown are 85-97% effective, are available over the couner. If no 
immediate steps are taken in ten years, the ratio will be 1:4. 
Female Foeticide 
The details of cases of sex selection female foeticide Registered During the 
last three years. 
Year wise and state wise 
Cases of Foeticide/Female Infanticide 
S.No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
State/U.T. 
Andhra Pradesh 
Arunachal Pradesh 
Asam 
Bihar 
Chhattisgarh 
Goa 
Gujrat 
Haryana 
Himachal Pradesh 
J & K 
Jharkhand 
Kamataka 
Kerala 
Madya Pradesh 
Maharashtra 
Manipur 
Meghalaya 
Mizoram 
Nagaland 
Foeticide 
2001 
0 
0 
0 
0 
5 
0 
4 
3 
0 
0 
0 
1 
0 
7 
17 
0 
0 
0 
0 
2002 
7 
0 
0 
0 
7 
0 
0 
3 
0 
0 
0 
0 
0 
6 
37 
0 
0 
0 
0 
2003* 
0 
0 
1 
0 
5 
0 
i 
5 
0 
1 
0 
0 
0 
6 
7 
0 
0 
0 
0 
Female Infanticide 
2001 
0 
0 
0 
2 
3 
0 
1 
1 
0 
0 
0 
1 
0 
7 
20 
0 
0 
0 
0 
2002 
7 
0 
1 
2 
2 
0 
0 
0 
0 
0 
1 
2 
3 
18 
19 
0 
0 
0 
0 
2003* 
5 
0 
0 
3 
2 
0 
0 
0 
0 
0 
2 
0 
0 
2 
6 
0 
0 
0 
0 
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20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
Orissa 
Punjab 
Rajsthan 
Sikkim 
Tamil Nadu 
Tripura 
Uttar Pradesh 
Uttaranchal 
West Bengal 
A. & N. Island 
Chandigarh 
Daman % Diu 
D. & N. Haveli 
Delhi 
Lakshdeep 
Pondicherry 
Total 
0 
7 
8 
0 
0 
0 
1 
0 
0 
0 
0 
0 
2 
0 
0 
2 
57 
0 
7 
10 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
77 
0 
1 
7 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
34 
1 
1 
0 
0 
17 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
54 
1 
5 
6 
0 
31 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
99 
0 
1 
0 
6 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
27 
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ConcCusion 
and 
Suggestions 
CONCLUSION 
The Constitution of India provides fundamental rights under Chapter III. 
Most of these rights mentioned in the Constitution are given to the citizen of 
India but some of the rights guaranteed by the Constitution are applicable for 
citizen as well as non-citizen. One of these rights is "Right to Life and Personal 
Liberty" prescribed under Article 21 of the Indian Constitution which reads as 
follows -
Protection of Life and Personal Liberty : No person shall be deprived of his 
life and personal liberty except according to procedure established by law. 
Though the phraseology of Article 21 starts with negative word but the 
word 'No' has been used in relation to the word deprived. The object of the 
fundamental right under Article 21 is to prevent encroachment upon personal 
liberty and deprivation of life except according to procedure established by 
law. 
Right to life means the right to lead a meaningful, complete, and 
dignified life. It does not have a restricted meaning as it used to be earlier. It is 
something more than physical freedom. As far as 'personal liberty' is 
concerned, it means freedom from physical restraint of the person by personal 
incarceration. 
Right to life assures right to live with human dignity, free from 
exploitation. The state is under a constitutional obligation to see that there is no 
violation of the fundamental right of any person. The meaning of the word 
'life' includes the right to live in fair and reasonable condition, right to 
rehabilitation after release, right to livelihood and decent environment, right to 
adequate nutrition, facilities for reading, writing and many more. In the post 
202 
emergency period the judiciary has taken a liberal view regarding the right of 
people particularly Right to Life and Personal Liberty. Since then the concept 
is ever widening. Now right to health, right to education, right to compensation, 
right to speedy trail etc. falls within the ambit and scope of right to life and 
personal liberty. 
Thus it is clear that the provision under Article 21 of the Indian 
constitution was constructed narrowly at the initial stage but the attitude of the 
state with regard to 'Right to Life and Personal Liberty' mentioned under 
Article 21 of the Indian constitution has been changing/broadening over a 
period of time. New dimensions have been added to the scope of Article 21 
from time to time. It imposed a limitation upon a procedure which prescribed 
for depriving a person of life and personal liberty by saying that the procedure 
must be reasonable, fair and such law should not be arbitrary, whimsical and 
fanciful. The interpretation which has been given to the words 'life' and 
'personal liberty' in various decisions of the Apex Court have got 
multidimensional meaning. Now any arbitrary, whimsical and fanciful act of 
the state which deprives the life and personal liberty of a person would be 
against the provisions (both in words as well as spirit) of the constitution. 
Article 21 of the Indian Constitution now covers a wide range of basic 
human rights under its ambit, some of them are right to food, right to health 
and right to education etc. But the question arises here is Indian State 
empowered enough to deal with the provisions mentioned in the Constitution 
regarding these rights. Article 21 of the Constitution, which ensures a 
fundamental right to life and personal liberty, is seen as the fulcrum of the 
justiciability of the various basic human rights. Another development in this 
regard is towards the fusion of civil & political as well as social and economic 
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rights, consequently. One may also say that while in the pre-emergency phase 
the emphasis was on don't's (by the state) and in the post-emergency period the 
emphasis is on the Dos (on the part of state). To be more clear, earlier rights 
were a negatively interpreted and were as a restriction on the state's sphere of 
activity. Now, they are interpreted positively and have broadened the area of 
action for the state. The state that was constitutionally entrusted with the 
responsibility of ensuring political democracy/electoral democracy through a 
set of justiciable civil and political rights is now under an obligation, national 
as well as international (as a signatory to various International Human Rights 
treaties, conventions) to facilitate a healthy juxtaposition of both electoral as 
well as liberal democracy or guarantee civil, political, social, economic and 
cultural rights. 
But as discussed earlier the gap between theory and practice is too big. 
Detailed study in chapter five has been done regarding the growing 
wavelengths of Article 21 that is right to life and personal liberty. Under liberal 
judicial interpretation and failure of the state in accomplishing the goal of 
socio-economic and political justice of which Article 21 is an important part, is 
sufficient to prove the gap between constitutional commitments, judicial 
interpretation and state implementation. 
Thus, securing the basic human rights like food, water, housing, 
education etc. which are now an inextricable part of Article 21, is perhaps the 
biggest challenge before the socialist state of India. It is a matter of great regret 
that even after six decades of independence, thousands of people are dying of 
starvation, lakhs of students never go to school, a large section of society is still 
deprived of safe drinking water, denied basic health care facilities and do not 
have proper avenues of employment. The question before the Indian state is 
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how to guarantee Article 21 in its totality i.e. from physical freedom and 
freedom from death and detention to quality life, dignified life. Though India 
has achieved political democracy, economic and social democracy is still a 
distant dream. 
Though the judiciary has done a remarkable job in promoting and 
protecting the right to life and personal liberty of the people. In A.K. Gopalan 
vs. State of Madras Article 21 was interpreted very narrowly but since Maneka 
Gandhi vs. Union of India the judiciary took a _tum, hence its scope and ambit 
was broadened and it was defined into a pro-people, pro-democracy and pro-
human rights manner. 
Looking for solution, in one word one may say good governance is need 
of the day. Governance relates to the management of all such processes that in 
any society, define the environment which permits and enables individuals to 
raise their capability levels, on one hand, and on the other hand, to provide 
opportunities to realize their potential and enlarge the set of available choices. 
These processes, covering the political, social and economic aspects of life 
influence every level of human enterprise be it the individual, the household, 
the village, the region or the national level. It covers the state, the civil society 
and the market, each of which is critical for sustaining human development. 
The state is responsible for creating a conducive political, legal and economic 
environment for building individual capabilities and encouraging private 
initiative. 
Some universally accepted features of good governance are the exercise 
of legitimate political power, and formulation and implementation of policies 
and programmes that are equitable, transparent, non-discriminatory, socially 
sensitive, participatory, and above all accountable to the people at large. It may 
205 
be realized that while good governance can help secure human well being and 
sustained development, it is equally important to recognize that poor 
governance could well erode the individual capabilities, as well as institutional 
and community capacities to meet the needs of sustenance. 
However, guaranteeing various human rights which are covered under 
the purview of more or less justiciable fundamental rights can not be a one way 
process. Though it is the primary responsibility of state to guarantee basic 
human security like freedom from starvation, disease and other implied rights 
and freedoms, the role of civic society and other institutions like NGOs can't 
be over sighted. Since development today includes human and sustainable 
development, the role of an enlightened society becomes indispensable in 
securing development of this kind. Nonetheless to say development of this 
indices is a pre-requisite for guaranteeing any kind of rights. 

BIBLIOGRAPHY 
BOOKS 
Ansari, Iqbal A. 
Anderson, Norman; 
Anson, William 
Appadorai, A; 
Austin, Granville; 
Awasthi, S.K. and Kataria, R.P. 
Basu, D.D.; 
Barber & Barber; 
Barker, E.; 
Benn, S.L. & Peters, R.S.; 
Bannerji, D.N.; 
Bradley, A. W.; 
Baxi, Upendra; 
Baxi, Upendra; 
Human Rights in India, Institute of 
Objective Studies, New Delhi, 1998 
Liberty, Law and Justice, Steven and 
Sons, London, 1978 
The Law and the Custom of the 
Constitution, Vol. (2), Oxford, 1935 
The Substance of Politics, Madras: Oxford 
University Press, 1975. 
The Indian Constitution: Cornerstone of a 
Nation, Oxford University Press, 2000. 
Law Relating to Protection of Human 
Rights, Orient Co., New Delhi, 2000. 
Commentary on the Constitution of India 
if" edition), Wadhwa, 2007. 
Civil Liberties and the Constitution: 
Cases and Commentaries, Prentice Hall, 
New Jersey. 
The Political Thought of Plato and 
Aristotle, Dover Publications, New York, 
1959 
Social Principles and the Democratic 
State, Allen and Unwin, 1959. 
Our Fundamental Rights, their Nature 
and Extent, World Pres Pvt. Ltd., 
Calcutta, 1960. 
Constitutional and Administrative Law, 
Longman, 2002 
Indian Supreme Court and Politics, 
Eastern Book co., 1980 
The Crisis of the Indian Legal System, 
Vikas Pub., New Delhi, 1982 
L\} I 
Bansal, V.K.; 
B. Errabi; 
Blackstone, William; 
Basu, D.D.; 
Baglay, David, H.; 
Bajwa, G.S.; 
Cappelletti, Mauro (ed.); 
Chilkara, M.G.; 
Chagla, M.C.; 
Chapman, John, W.; 
Chaturvedi, R.G.; 
Cingranelli, David Laris; 
Right to Life and Personal Liberty in 
India, Deep & Deep Publications, New 
Delhi, 1987. 
Right to Travel under the Constitution, 
Eastern Book Co., Lai Bagh, Lucknow, 
1986. 
Commentaries on the Law of England, 
T.B. Wait&Co. 
Human Rights in Constitutional Law, 
Second Edition, Wadhwa, Nagpur, 2003. 
Police and Political Development in 
India, 1968. 
Human Rights in India: Implementation 
and Violation, Anmol Publications Pvt. 
Ltd., Delhi, 1995. 
Access to Justice and the Welfare State, 
Florence, Italy: European University 
Institute, 1981. 
Human Rights: Commitment and 
Betrayal, APH publishing Co., New 
Delhi, 1996. 
The Individual and the State, Asia Pub. 
House, Bombay, Calcutta, New Delhi, 
Madras, London, New York, 1961, 
Rousseau-Totalitarian or Liberal, New 
York: Columbia University Press, 1956. 
State and Rights of Man, Metropolitan 
Book Co., New Delhi, 1971. 
Human Rights - Theory and Practice, 
MacMillan Press, London, 1988. 
Cooley's Constitutional Limitations, 8* Edition, brown and Co., Boston, 
1927 
Cole, Margaret; A Guide to Modern Politics, Victor 
Gollancz Ltd., London, 1934. 
208 
Corwin, Edward, S.; 
Cowen, Z.; 
Cushman, Robert, F.; 
Davidson, Scott; 
Desai, A.R.; 
Desai, A.R. (ed.); 
Denning, Lord Alfred; 
Deshpandey, V.S.; 
Dicey, A.V.; 
Dillon 
Diwan, Paras (ed.); 
Dommen, Caroline; 
Errabi, B.; 
Feldman, David; 
Gadgil, D.R.; 
The Constitution and What it means Today, 
(1978 edition), Princeton University Press. 
Individual Liberty and the Law, Eastern 
Law House, Oceana Publications, 1977. 
Cases in Civil Liberties, New Jersey: 
Prentice Hall, 1979. 
Human Rights, Philadelphia Open 
University Press, 1993. 
Repression and Resistance in India, Popular 
Prakashan, Bombay, 1990. 
Violation of Democratic Rights in India, 
Popular Prakashan, Bombay, 1986. 
Freedom under the Law, Steven & Sons 
Ltd., London. 
Judicial Review of Legislation, Eastern 
Book Co., 1975. 
An Introduction to the Study of the Law of 
the Constitution, Macmillan & Co. Ltd., 
London, 1939. 
Introduction to Political Science, D. Van 
Nostrand Company Inc., Princeton, New 
Jersey, 1958. 
Human Rights and Law, Deep & Deep Pub., 
New Delhi, 1996. 
Joining Hands for the Future Human Rights 
& Environment, People for Human Rights, 
IMADR Year book, 1991. 
Right to Travel under the Constitution, 
Eastern Book Co., Lai Bagh, Lucknow, 
1986. 
Civil Liberties and Human Rights in 
England and Wales, Oxford University 
Press, New York, 2002. 
Human Rights in Multinational Society, 
Asia Pub. House, Poona, India, 1968 
209 
Gajendragadkar, P.B.; 
Garling, Margnerite; 
Garner, J.W., 
George H. Sabine; 
Ghosh, S.K.; 
Gledhill, Alan; 
Gwyer; 
Hingorani, R.C.; 
Henkin, L.; 
Henry Street; 
Hobhouse, Leonard, T.; 
Hume, David; 
Ian, Browlie (ed.); 
Imam, M.; 
Iyer, V.R. Krishna; 
Iyer, V.R. Krishna; 
Law, Liberty and Social Justice, Asia 
Publishing house, 1965. 
Human Rights Handbook, Macmillan, 
London, 1979. 
Political science and Government, Calcutta, 
The World Press Pvt. Ltd. 
A History of Political History, Oxford and 
IBH Publishing Co., 1961. 
Torture and Rape in Police Custody, 
Ashish Publishing House, New Delhi, 1993. 
Fundamental Rights in India, Stevens and 
Sons Ltd., London, 1955. 
Speeches and documents on the Indian 
constitution, 'Oxford University Press, 
London, 1957. 
Human Rights in India, Oxford, New Delhi, 
1985. 
The Rights of Man Today, Westview Press, 
Coloarda, U.S.A., 1978. 
Freedom, the Individual and the Law, 
Penguin. 
Social Evolution and Political Theory, The 
World Press Pvt. Ltd., Calcutta, 1962. 
An Enquiry concerning the Human 
Understanding, Oxford, 2000. 
Basic Documents on Human Rights, 
London, 1971. 
The Indian Supreme Court and the 
Constitution, Eastern Book Co., 1968. 
Law and the Urban Poor in India, B.R. 
Publishing Corporation, 1988. 
Human Rights in India: Yesterday, Today, 
Tomorrow, Eastern Law House, Calcutta, 
210 
Iyer, V.R. 
Iyer, V.R.; 
Jai, Janak Raj; 
Jacobs and White; 
Jagdish Swarup; 
Jain, M.P.; 
Jennings, Sir Ivor; 
Jennings, Sir Ivor; 
Kant Immanuel; 
Khanna, H.R. 
Laski, Harold, J.; 
Laski, Harold, J.; 
Lauterpacht, H,.; 
Mafizul Islam, A.B.M.; 
1999. 
Human Rights and the Law, Vedpal Law 
House, Indore, 1984. 
Human rights - A Judges Miscellany, B.R. 
Publication Corp., New Delhi, 1995. 
Emergency Excess - A Light Robbery of 
Human Rights, Regency Publications, New 
Delhi, 1996. 
European Convention on Human Rights, 
Fourth Edition, Oxford. 
Human rights and Fundamental Freedoms, 
Eastern Book Co., Lucknow, 1975. 
Indian Constitution Law, Wadhwa, Nagpur, 
2003. 
The Law and the Constitution, London 
University Press, 1933. 
Some Characteristics of the Indian 
Constitution, Oxford University Press, 
Madras, London, 1983 
The Philosophy of Law, T & T Clark, 
Edinburgh, 1887. 
Making of India's Constitution, Eastern 
Book Co. 
Liberty in the Modern State, Harper & 
Brothers, New York, 1930. 
A Grammar of Politics, London: George 
Allen & Unwin Ltd., 1925. 
International Law and Human Rights, Shoe 
String Pr. Inc., 1968. 
Fundamental Rights and Personal Liberty 
in India, Pakistan and Bangladesh, Deep & 
Deep Publications, Rajouri Garden, New 
Delhi. 
211 
Mahajan, VD.; 
Morris, Lydia, (ed.) 
Learned Hand; 
Locke, John; 
Luard, E. 
Macfarlane, L.J. 
Massiah, Devanesan; 
Mathew, K.K.; 
Mathur, K.M.; 
McGucre John. & P. Rerves 
(ed.); 
Mill, J.S.; 
Mishra, Jyotsna; 
Maurice Cranston; 
Melden, A.L; 
Naresh Kumar; 
Nizami, Z.A. (ed.); 
Recent Political Thought, Premier 
Publishing Co., Delhi, JuUundur, Lucknow. 
Rights - Sociological Perspective, 
Routledge, London & New York. 
"The Spirit of Liberty" Speech at an 
Ceremony, Central Park, New York City, 
May 21, 1994. 
An Essay concerning Human 
Understanding, Peter Smith Pub. Inc. 
The International Protection of Human 
Rights, London, 1967. 
The Nature of Human Rights, Oxford 
University Press, U.K., 1984. 
Discrimination with Reason, Oxford 
University Press, 1997. 
Democracy, Equality and Freedom, Eastern 
Book CO., 1978. 
Crime, Human Rights and National 
Security, Gyan Pub. House, New Delhi, 
1996. 
Politics of Violence, Sage Publications, 
New Delhi, 1996. 
On Liberty, Published by Barnes and Noble. 
Women and Human Right, APH Corp., New 
Delhi, 2001. 
What are Human Rights'? The Bodley Head, 
U.S.A., 1973. 
Human Rights, Balmont, California, 1970. 
Constitutional rights of Prisoners, Mittal 
Publications, New Delhi, 1986. 
Human Rights in Third World Countries, 
Kirs Publications, Delhi, 1994. 
212 
Odgers, W.B.; 
Peerenboom Randall, 
Peterson Carole and 
Alberty, H.Y. Chen (ed.); 
Paine Thomas; 
Parikh,S. Kriti & Others 
Patwardhan, R.P. 
Rao, V. Shiva; 
Ray, B.N.; 
Rajawat, Mamta; 
Ritchie, David, G.; 
Schwartz,B.; 
Seervai, H.M.; 
Sharma, K.L.; 
Stephen P. Marks; 
Setalvad, M.C.; 
Shukla, V.N.; 
The Common Law of England, Sweet and 
Maxwell Ltd., London. 
Human Rights in Asia, Routledge, London 
and New York, 2006. 
Rights of Man, Everyman Edition, 1958. 
India Development Report, Oxford 
University Press, New Delhi, 1997. 
Elements of Civics, Oxford University 
Press, 1955. 
Framing of India's Constitution, Wadhwa 
Books. 
Political Theory - Interrogations and 
Interventions, Authors Press. 
Child Labour - The Indian Perspective, 
Kilaso Books, New Delhi, 2004. 
Natural Rights, George Allen & Unwin Ltd. 
London, 1952. 
French Administrative Law and the 
Common Law World, New York University 
Press, 1954. 
Constitutional Law of India, Universal Law 
Publishing Co. Pvt. Ltd. 
Reconstitution of the Constitution of India, 
Deep and Deep Publications Pvt. Ltd. 
Rajouri Garden, New Delhi. 
Health and Human Rights - Basic 
International Documents, Harvard 
University Press, Cambridge, London, 
England, 2004. 
War and Civil Liberties, Oxford University 
Press, London, Bombay, Calcutta, Madras 
Constitution of India (edited by M.P. 
Singh), Eastern Book Co., Lucknow 
213 
Swisher, Carl Brent; 
Tripathi, P.K. 
Tapan Kumar & Khan, 
Shakeel Ahmad; 
Willis, H.E.; 
Wade & Phillips; 
Wade, H.W.R.; 
Willoughby, W.W.; 
Zafar Mahfooz; 
JOURNALS/ARTICLES 
Conway, Henderson; 
Dahal, Shiva Hari; 
David, Banks; 
Jagmohan; 
Mathur, K.M.; 
The Growth of the Constitution Power in 
the U.S., Chicago University Press, 1946. 
Some Insides into Fundamental Rights, 
Bombay, 1972. 
Child Labour - A Global Challenge, Deep 
& Deep Publications (Pvt.) Ltd., Rajouri 
Garden, New Delhi. 
Constitutional Law of the United States, 
The Principia Press, 1936. 
Constitution Law, Longmans, London, 
1960. 
Administrative Law, Oxford University 
Press. 
An Examination of the Nature of the State, 
New York, The Macmillan Company, 1922. 
Right to Health - A Socio-Legal 
Perspective, Uppal Publishing House, New 
Delhi, 2004. 
"Military Regime and Rights in developing 
countries", Human Rights Quarterly, Vol. 
IV, No. 1,1982. 
"Extra Judicial Killings in the name of 
Controlling Terrorism", Human Rights 
Solidarity, AS.H.R.C. Newsletter, vol. 13, 
Feb. 1997. 
"The analysis of Human Rights Data 
Overtime", Human Rights Quarterly, Vol. 
8, No. 4, 1986. 
"Terrorism and Human Rights", The 
Tribune, 27 February, 1974. 
' "Police Accountability to the Law and the 
People, Police Research and Development 
Journal, January-March, 1980. 
Z14 
Mathur, K.M.; 
Noorani, A.G.; 
Vadra, Sangeeta; 
Gupta, Shriniwas; 
Noorani, A.G.; 
Nariman, Fall S.; 
"The Problem of Police accountability in 
democratic society", The Indian Police 
Journal, April-June, 1979. 
"Terrorism and Human Rights", Economic 
and Political Weekly, 28 July, 1990. 
"Human Rights and Role of Amnesty 
International", Indian Journal of Politics, 
A.M.U. Aligarh, XXIII, 1988. 
"Right to Livelihood: A Gift of Judicial 
Creativity", ia Journal of Constitutional 
and Parliamentary Studies, Vol. XXIII, 
Nos. 1-4 (January-December, 1989), 
Published by The Indian Institute of 
Constitutional and Parliamentary Studies, 
New Delhi. 
"Draconian Statute: Armed Forces (Special 
powers) Act, 1958, Economic and Political 
Weekly, July, 1997. 
"The Constitution and Human Rights: an 
overview", Journal of The National Human 
Rights Commission, India, 2002. 
Websites 
www.legalserviceindia.com 
www.indiatogether.org 
Avww. supremecourtofmdia.nic. in 
www.pucl.org 
www. mshr c. maharashtr a. go v. in 
www.works.bepress.com 
